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Senate Committee on Commerce, Science, and Transportation
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Summary of Testimony from Rob Frieden, Pioneers Chair and Professor of Telecommunications and Law, Penn State University

Wireless handsets will provide a “third screen” for users, no less important than what the first screen, television, and the second screen, the personal computer monitor, have provided.  
However, the current practice of wireless carriers and their agents to combine the sale of a subsidized handset with service motivates carriers to limit what handsets can do, and what kinds of software subscribers can download.  It also creates incentives for carriers to secure exclusive distribution rights for choice handsets, such as the Apple iPhone.

To recoup the handset subsidy, wireless carriers require one to two year service commitments, with penalties for early termination.  To ensure that they recoup their handset subsidies, the carriers program phones in ways that prevent subscribers from accessing services and features that would reduce earnings. The carriers appear to emphasize the potential for technical and financial harms if subscribers had the freedom to access all handset features, and all services available by downloading software and content to the handset.
Even as some subscribers resort to “self-help” strategies to remove limitations, legislation should direct the Federal Communications Commission (“FCC”) to ensure nondiscriminatory access to wireless networks and services, and to order carriers to eliminate handset exclusivity arrangements.  Forty years ago, the FCC established its Carterfone policy that specified the right of consumers to own phones, and to attach them and other devices, such as fax machines and modems, to the wired telephone network.  
Applying the Carterfone policy to wireless would stimulate innovation in handset design, promote competition, and motivate carriers to make their networks more accessible.

Liberating Handsets and Spurring Innovation

We take for granted the right to own and attach telephones to the wired network and that freedom should extend to wireless networks, subject to legitimate and readily addressed network management and spectrum interface concerns.  Television broadcasters have no right to determine how consumers use their television sets, including accessing video content from competing sources such as cable television and DVDs.  Likewise, no personal computer manufacturer or software vendor can regulate what consumers see on their monitors, and what services they can access.
Remarkably, the 270.3 million wireless cellphone subscribers in the United States do not have the same freedoms for the third screen as they do for television sets, computer monitors, and wired telephone service.  If the wireless handset marketplace worked like its wired counterpart, carriers would derive limited benefit from exclusive handset distribution agreements, and they could not program restrictions on the limited types of phones they make available. Manufacturers would have great reluctance in disabling features, or refraining from devising new ones that carriers do not want consumers to have.
Applying Carterfone Policy to Wireless Service Promotes Innovation, Helps Consumers, and Offers Carriers the Opportunity to Pursue Different Business Models. 
Applying the Carterfone policy does not impose new or additional regulations.  Cellphone companies operate as telecommunications service providers, already obligated by law to comply with FCC common carrier regulations. 
The FCC has applied its widely respected Carterfone policy in many ways and for many different types of competitive industries since 1968, including cable television.  Most recently, the Commission included the Carterfone open access concept in its 2005 Policy Statement of what freedoms consumers have a right to expect when accessing the Internet.
Conclusions and Recommendations


If wireless carriers continue to combine handsets and service, the breadth and scope of wireless access will not match what consumers can access via television sets and personal computers.  Consumers have begun to expect many new and different services from wireless handsets, making these devices as diversified as a Swiss Army Knife.

Limitations on access can frustrate consumers, stifle innovation in wireless services and software applications, and adversely affect the international competitiveness of United States equipment and services.  
When carriers and handset manufacturers can readily implement strategies to lock down handsets and lock out consumers from competing services and features, the potential for Swiss Army Knife versatility in handsets diminishes. 


Mandating consumer access freedom supports development of separate wireless handset and service markets.  This will create incentives for wireless equipment manufacturers to offer customized solutions to diverse user requirements.  Additionally, it will create greater incentives for wireless carriers to come up with innovative service plans, and to compete based on how many different services wireless devices can access.
