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SUMMARY


Practitioners and academics alike rely heavily on the FCC’s data collections and statistical compilations.  When the FCC uses statistics to support a preconceived objective, the Commission fails to comply with its statutory mandate to generate a complete and unbiased evidentiary record, and it violates the Administrative Procedure Act. 
  The subsequent decisions may fail to pass muster with reviewing courts, 
 and the primary source of information used for both applied and academic research may offer a false or incomplete picture.  It appears far too often that political expediency and philosophical commitments tempt Commission managers to shape the data collection process and subsequent interpretation in ways that support a desired outcome.  If the FCC wants to conclude, for example, that a specific telecommunications market is robustly competitive, that a proposed merger will serve the public interest, or that the United States has near ubiquitous broadband access, then Commission staff bears the burden of generating definitions and benchmarks, compiling data, reporting statistics, and providing interpretations that support such conclusions.

When such results-driven data collection and statistical reporting occur, the corresponding Commission rules, policies, and regulations are flawed products that may not serve the public interest and reflect a true empirical record.  Stakeholders can rely on such flawed data to corroborate preferred outcomes in ways that help legitimize, as “scientifically proven”, conclusions that would not pass peer review.  

In a recently published book entitled Winning the Silicon Sweepstakes: Can the United States Compete in Global Telecommunications? 
 I expressed dismay with many of the Commission’s key decisions that affect our national economy and global competitiveness:  

The FCC has sunk into a morass or partisanship, pseudo science, fuzzy math, creative interpretation of economic principles and legal concepts, selective interpretation of the facts, innovative collection of statistics, and flawed thinking.” 
 
Such language may come across as hyperbole, but the Commission’s appellate court record, congressional investigations, 
 and instances where the Commission has reversed, or substantially revised prior conclusions 
 show an agency that must do better.
The FCC can generate a better work product that truly serves the public interest by committing to a series of reforms designed to make the Commission more transparent, fair minded, and committed to relying on empirical evidence.  The Commission should commit to the following:
1)
Refuse to grant blanket trade secret/confidentiality requests from stakeholders, particularly where a statutory mandate obligates the Commission to identify instances where the lack of competition or availability of even a single service provider frustrates achievement of national goals. The Commission should not redact, sanitize and obscure data, the disclosure of which would serve the public interest, help the Commission achieve statutory goals, and would not cause any financial or competitive harm to the reporting party;
2)
Establish a rebuttable presumption that the public is entitled to understandable, credible, granular, and reproducible statistics, based on reasonable benchmarks that can help the Commission and users of the data make valid comparisons;
3)
Place the burden on acquiring ventures to demonstrate that acquisitions will not adversely impact competition and the public interest;

4)
Distinguish between data and sponsored research/advocacy; 
5)
Use peer review and third party research; and
6)
Eschew reliance on ex parte presentations and brokering deals/concessions among major stakeholders; return to hearings, fact finding and creation of a comprehensive evidentiary record.


I.
Lies, Damn Lies and Statistics

The FCC has undertaken an aggressive deregulatory campaign based on its assumptions and statistical compilations that support an inference of robust competition, affordable prices, and near ubiquitous access in just about every market, with the exception of broadband for specific groups of beneficiaries and plain old telephone service whose service providers tap into over $7.3  billion in annual subsidies. 
 Advocates for even more deregulation regularly cite the Commission’s statistics as evidence that the unfettered marketplace can largely self-regulate and accommodate any market consolidation including horizontal mergers where the acquiring firm buys market share.  Both the Commission and many stakeholders assume the frequently cited statistics present a true picture of the marketplace.


In a series of articles, 
 I have challenged the Commission’s conclusions about how robustly competitive the marketplace has become, the sustainability of actual competition, the veracity of the Commission’s statistics, the utility of the Commission’s benchmarks, and whether the disclosed statistics offer sufficient granularity. I attach two of these articles as Exhibit One and Two.  
The Commission repeatedly has deemed competitive the wireless marketplace that grows increasingly concentrated in light of the mergers the Commission has approved, despite proof that the market already exceeds the Herfandal Hershman Index rating for a highly concentrated market.  Until recent improvements the Commission’s benchmarking process generated numerous reports that attributed a number of broadband service options as though anyone within a zip code territory had access to that number of options. While it recently has identified up to 24 million Americans lacking any broadband option, 
 the Commission previously concluded that more than 99% had such access. 
  The Commission initially stated that statistics proved pay-per-channel, “à la carte” access to cable television programming would not save consumers money compared to a packaged bundle of channels. 
 However, the Commission subsequently reversed itself with limited explanation for its change in findings. The Commission also erected a media diversity index to support relaxation of a cap on media ownership that a reviewing court rejected based on the lack of supporting evidence. 
 Only after a stinging judicial rebuke did the FCC think to subject its statistical analysis and modeling to external review from unaffiliated experts, rather than simply rely on the research and findings sponsored by stakeholders with a financial interest in the Commission’s decisions.  
In light of its keen interest in concluding that successful broadband market penetration has occurred, the FCC has agreed to treat as confidential trade secrets the raw information submitted in compliance with a statutory mandate. 
 Access to such data might provide the basis for challenging the FCC’s optimistic statistical interpretations, because carriers can obscure their lack of success in providing ubiquitous broadband access.  Ironically, some carriers that willingly display maps touting their wireless services argue against the FCC providing analogous information about broadband penetration to the public.  
The above examples and others discussed in the Exhibits One and Two show that some of the FCC’s statistical work product appears to support a preordained result, rather than reflect an open mind keen on acquiring data to answer questions.  The FCC’s data does not help empirical researchers when the Commission engages in results-driven data acquisition.  Researchers want to acquire statistics to answer questions about the competitiveness of a particular market.  Data framed in a way to justify merger approvals, to show Congress how competitive a market has become, to provide the basis for challenging unfavorable statistics compiled by others, and to support a political or philosophical agenda does not help empirical researchers.  It provides a pseudo-scientific basis for an outcome, one that generally would not pass peer review and might not pass muster with a reviewing court unwilling to defer to agency expertise on anything complex and technical.
II.
The Commission Can and Should Do a Better Job of Compiling Statistics.

The FCC frequently perceives congressional and public relations benefits in forecasting the best case scenario for a deregulatory decision, or merger approval. Congressional oversight hearings, including ones determining the Commission’s budget, have a friendlier tone when FCC representatives have positive news and statistics to report. When the Commission has to acknowledge market domination, market failure, or the lack of competition, it risks losing such a positive reception, even if regulation or merger disapprovals would serve the public interest. 
Imposing regulation, slowing down the speed of deregulation, and taking steps to remedy market failure may constitute the right policy outcome, but it can trigger retaliation particularly from incumbent firms with the resources to act on their frustration in ways that can punish individual Commissioners and the FCC collectively. With millions of dollars available to support deregulatory advocacy, incumbent firms have the financial wherewithal to frame the debate so that the best case scenario appears real, not just plausible. FCC managers pragmatically realize that deviating from this party line risks congressional and major stakeholder displeasure.  But that is what FCC managers and staff may have to do when the public interest necessitates an independent, open-minded review. The following concrete recommendations identify some of the macro-level reforms that FCC should embrace.

A.
Refuse to grant blanket trade secret/confidentiality requests from stakeholders.

Lacking the resources to compile independently much data about the industries it regulates, the FCC relies on compulsory reports filed by specific companies.  Stakeholders in the outcomes of Commission proceeding clearly do not want the reports they file to be used in ways that block, delay, or complicate deregulatory objectives.  Unsurprisingly companies that bear reporting obligations want to limit the nature and scope of such duties.  When obligated to file reports, these stakeholders usually seek confidentiality and trade secret protection, even though such classification can and does limit the utility of the data.

For example, the FCC has accepted as a trade secret the decision by an Internet Service Provider (“ISP”) not to serve a particular area.  The Commission dutifully obscures the identity of ISPs serving a zip code, and until this year all that researchers could glean from Commission data was a single number per zip code ostensibly representing the number of ISPs available to provide broadband competition everywhere within the zip code territory.   The Commission could have challenged stakeholders’ trade secret claims, in light of a statutory mandate under Section 706 of the Telecommunications Act of 1996 to encourage the deployment, on a reasonable and timely basis, of advanced telecommunications capability to all Americans and to initiate a Notice of Inquiry to determine the availability of such services.  Trade secrets typically guard against disclosure of a company’s crown jewels, e.g., food and beverage recipes, not a decision to refrain from serving a locality.  Arguably an ISP’s decision not to provide service identifies an area where the Commission and other state and federal agencies may have to take steps to remedy market failure and promote broadband development consistent with the mandate in Section 706.  The FCC, NTIA, Department of Agriculture and other federal agencies, along with academic researchers should have access to the FCC’s collected data, with sufficient granularity to know where market failures exist.

Accordingly, the Commission should not automatically grant confidentiality and other requests that obscure, sanitize, and reduce the utility of the data the Commission collects.

B.
Resolve to compile understandable, credible, granular, and reproducible statistics based on reasonable benchmarks.

Researchers and Commission staff alike need data collection and statistical compilation that answer basic questions whether a particular market is competitive, what market share a particular venture possesses, whether ventures frequently change prices and diversify services, how ventures respond to consumers’ wants, needs, and desires and what are the consequences of a Commission-initiated change in policy, or one proposed by stakeholders.  Yet often the Commission’s statistical reports do not answer such questions, and researchers must attempt to extrapolate from the data presented.
For example, the Commission has abandoned requiring incumbent carriers to unbundle local loop elements, 
 despite a congressional mandate to promote local exchange competition. 
  The Commission appears to have abandoned requirements because the local exchange marketplace has become sufficiently competitive and market entrants have alternative sources of exchange access, i.e., cable television network infrastructure.  The Commission also may have accepted arguments of stakeholders that unbundling requirements are “confiscatory,” a government “taking of property,” and a major disincentive to next generation network investment. 

Even as one has to speculate on the Commission’s rationale, a regrettable dearth of data supports any of these deregulatory justifications.  Available Commission statistics count local exchange lines and attributes which type of carrier provisions, or resells these lines.  But the FCC  does not make a clear case that the local exchange marketplace has become sufficiently competitive, nor does the Commission provide statistical projections that assess the sustainability of competition should incumbent carriers no longer have to provide competitors with unbundled network element access.  Instead the Commission, on really nothing more than a hunch, speculates that local exchange competition will thrive in all sectors including the “middle mile” links between multiple user locations.
Similarly on the issue of confiscation and taking, the Commission could have determined whether or not incumbent carrier unbundled network element pricing was sufficiently compensatory.  Bear in mind that the Supreme Court, early on in the Commission’s campaign to promote local exchange competition, noted that neither the FCC nor any local access providing carrier, had provided evidence of under-compensation. 
 Some researchers have argued that next generation network plant investment skyrocketed soon after the FCC abandoned local loop unbundling and other “sharing” requirements.  Has the Commission ever corroborated this assertion?  Recall that local loop unbundling was not something incumbent Local Exchange Carriers (“ILECs”) gave away or shared.  Resellers and repackagers of local switching and routing plant paid the incumbents, albeit at a rate below what the ILECs would like to have been paid.  Deep, deep, deep in the FCC’s obscure statistics and data collection process one can find that compulsory rentals from incumbents to newcomers peaked at 12%, 
 a level never close to forcing incumbents to invest in plant that they would have to make available solely to competitors.
The FCC stopped preparing this helpful source of information, but the percentage of resold ILEC lines has declined below the 8% reported in 2007 in light of the fact that interconnection charges for Competitive Local Exchange Carriers (“CLECs”) can exceed retail rates ILECs charge end users, a price squeeze, but one for which the FCC and the Supreme Court in the Linkline case 
 have no concerns.

Let’s assume that ILECs actually did increase their aggregate plant investment after the FCC abandoned local loop unbundling, bearing in mind that the Commission never required leasing of next generation plant such as dark or even lit fiber. Did deregulation cause all of the new investment? Might the business cycle have had something to do with it? Might the cost of capital have had something to do with it? Might competitive necessity have had something to do with it?  Might declining market share and revenues in core business lines such as Plain Old Telephone Service have had something to do with it?  Whatever disincentive local loop unbundling imposed paled in comparison to incumbents’ need to find new revenues. Giving the ILECs due credit they have invested in next generation networks, mostly wireless plant for which no unbundling requirement ever applied.  As to new found zeal in investing in Digital Subscriber Line services, might the ILECs want to make relatively small additional investment in already amortized copper plant, to acquire some share of the growing broadband market?  The Commission could have helped researchers answer these and other questions.

It should not take extraordinary sleuthing for researchers to find answers to basic questions such as whether incumbent carriers had to make investments in plant solely to satisfy the demands of reseller competitors.  Similarly the Commission should consider as a challenge worth answering any assertion by a stakeholder that Commission’s rules, regulations, and policies are unlawful and harmful to the economy.  

C.
 Seriously Consider the Consequences of Mergers to Consumers.

With rare exception the FCC finds a way to approve any and all mergers and acquisitions including ones where the acquiring company acquires market share and further concentrates the market.  The Commission typically asserts that a merger will “promote competition,” but it supports this conclusion with a variety of qualitative forecasts about how the acquiring firm will become a better and more efficient competitor.  The Commission’s analysis of most mergers emphasizes what the concessions the acquiring firm has “voluntarily” submitted rather than assess the true nature about the competitiveness of the market in question pre- and post-merger.  The Commission does not conscientiously follow up post-merger to determine whether and how concessions involving measureable service commitments actually were undertaken.

Consider the wireless marketplace where FCC-approved mergers and acquisitions have so concentrated the market that even the Commission recently has expressed some reservations.  Notwithstanding such concerns, the FCC has approved all albeit acquisitions, including ones by AT&T and Verizon who now control over 60% of the total market with four national carriers controlling over 91% of the market. 
 A researcher must painstakingly examine almost 300 pages in the Commission’s most recent Annual Report and Analysis of Competitive Market Conditions to find the few empirical nuggets showing that even the Commission now has to conclude that all is not well in the wireless marketplace.  
In previous years, the FCC breathlessly endorsed an inference of robust competition and enhanced consumer welfare, but after numerous approved mergers, the Commission had to make a passing reference that the wireless market now has a Herfindahl-Hirschman Index (“HHI”) score of 2848 well in excess of Department of Justice antitrust guidelines that considers a market to be “highly concentrated” if the post-merger HHI exceeds 1800. 
 Nowhere in its comprehensive examination of the wireless marketplace does the Commission directly consider the potential consumer harms when the market becomes as concentrated as it is.  The Commission did not examine wireless carrier pricing to determine if consciously parallel conduct has occurred, nor did the Commission consider the question whether robust competition might not exist even when four or five carriers serve many localities.   
D.
Commit to Best Practices That Would Survive Peer Review.

When an academic researcher seeks to publish work in a credible journal, external and unaffiliated third party experts examine the work without knowing the author’s identity.  This peer review process subjects the research to close scrutiny to ensure that the work complies with baseline standards to assure that the findings are credible and reproducible by others.  Peer review identifies and legitimizes true research and differentiates it from documents that simply make assertions, conclusions, and analysis of unproven facts, statistics, and assumptions.

The Commission’s notice and comment process, which solicits filings from interested parties, provides a forum for both legitimate research and advocacy documents masquerading as research.  Sponsored researchers submit white papers, affidavits, expert reports and other forms of advocacy documents that have a pre-established agenda and outcome.  These type documents predominate, because with rare exception only parties with much directly at stake will commit the resources needed to participate in Commission proceedings.
Ideally the FCC should have the resources and incentive to compile its own evidence, using empirical research tools and best practices.  Failing that the Commission should commission third party research as it has done in preparation of the National Broadband Plan. 

Typically the Commission solely relies on the filings of interested parties, which by definition have a biased point of view and policy agenda.  In order to separate advocacy from empirical data, the FCC must commit to practices that can distinguish the two.  Peer review can achieve that goal, yet for some inexplicable reason the Commission rarely uses this process even though it has a statutory mandate to do so. 
 The Commission showcases on its web site very few instances where it uses peer review, the most recent a 2008 investigation of the Maritime Automatic Identification Systems. 
 In other instances the Commission relies on third party research, but for some unexplained reason it refuses to subject the research to scrutiny by the general public.  


Too much is at stake for the FCC not to use best practices in its acquisition of data, its compilation of statistics and its establishment of rules, policies, and regulations based on its analysis of the statistics.  The Commission must operate under the premise that any rulemaking must comply with best practices where data is used to justify a policy initiative.

E.
Return to Open Hearings and Compilation of a Complete Evidentiary Record. 

Over the last thirty years the FCC has all but abandoned use of hearings before Administrative Law Judges, or the Commissioners themselves.  Whatever gains the FCC has accrued for itself and stakeholders in administrative convenience and reduced costs, the Commission risks losing in terms of the quality of the evidence it reviews.  The final perfunctory hearing and vote by the Commissioners culminates much behind the scenes maneuvering often involving ex parte presentations and the brokering of concessions among major stakeholders.  This scenario emphasizes process over substance with no guarantee that a complete evidentiary record will get generated.

The public interest requires the Commission to have an open mind in its proceedings and to accept rational inferences from the data collected no matter how politically unpopular.  
III.
Conclusion

The FCC has undertaken belated, but laudable steps to improve its fact finding by appointing a Chief Data Officer and by soliciting comments on the data practices of three Bureaus.  My comments offer mostly macro-level suggestions on how the Commission can improve its work product, its record with appellate courts, and its public interest contributions. The Commission should refrain from prejudging an outcome and instead commit to using best practices research that would survive peer review.

Respectfully submitted,

/s/  Rob Frieden
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