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1)
Policies that would increase smartphone availability to consumers, particularly rural residents.

In the United States, the vast majority of wireless subscribers acquire handsets in a transaction with a wireless carrier, or its sales agent, that combines a subsidized phone with a one or two year service commitment.  This business model reduces subscriber churn by locking consumers into a multi-month service term during which time the carrier recoups its handset subsidy through monthly rates and early service termination fees.  In most nations, consumers can acquire handsets through a variety of distribution channels, including the ability to take service using an existing handset.  U.S. subscribers, who forego the option of acquiring a subsidized handset, do not qualify for cheaper service rates.  Wireless carriers apply the same rates they charge customers using subsidized handsets on a month-to-month basis.

The top four wireless carriers have a market share of approximately 90%. 
  Because they combine handset sales with telephone service, these carriers also dominate the market for handset purchases directly from manufacturers.  With the exception of Apple, wireless handset manufacturers have an inferior bargaining position with the major wireless carriers.  The manufacturers perceive the need to ensure that they have shelf-space at the major carriers’ retail outlets.  Wireless manufacturers accept exclusive distribution agreements for their most attractive handsets, primarily to maintain favorable relations with a wireless carrier.

Consumers may not enjoy all the potential benefits from wireless telecommunications and information services when carriers control how subscribers acquire handsets and what services these devices can perform and access.  Bundling handsets and service, and securing exclusive distribution agreements, have an adverse impact on the aggregate level of innovation in both handset design and wireless services.  Carriers’ interests in recouping handset subsidies and manufacturers’ interests in accommodating the interests of the Big Four wireless carriers combine to restrict what subscribers can do with their handsets.  
Carriers restrict subscribers from accessing services and software applications that might reduce carrier revenues.  For example, AT&T blocks subscribers from launching the Skype voice over the Internet Protocol (“VoIP”) application and using the service via the AT&T network.  AT&T wants to preserve its ability to restrict international long distance calling options, thereby ensuring that most calls trigger the high rates AT&T charges subscribers as opposed to the pennies Skype would charge.   Wireless carriers regularly lock out subscribers from using features already installed in handsets, or available by downloading software.  For example, AT&T does not make it easy for  iPhone subscribers to use their phones as a modem for accessing the Internet via another device such as a personal computer.
Wireless carriers can stifle innovation in handsets, because the carriers dominate the distribution chain for these devices.  I do not believe Congress should prevent carriers from offering consumers the option of acquiring subsidized handsets.  However, I do believe Congress should ensure that the FCC’s venerable Carterfone policy 
 apply to wireless carriers.  Over forty years ago, the FCC determined that subscribers of wireline service had the right to attach any device, and access any service, that does not cause technical harm.  This fundamental consumer freedom should also include the right to attach any wireless device to carrier networks, subject to easily managed spectrum and other technical interface issues.  Wireless Carterfone would authorize consumers to attach any handsets and access any software application and service subject to a similar technical harm standard.
2)
The need to purchase new phones when switching carriers.

Subscribers need to acquire new handsets when switching carriers for a number of reasons.  Because U.S. wireless carriers do not all operate on the same frequencies and do not use the same transmission formats, a switch in service provider will necessitate acquisition of a new device compatible with the new carrier’s operating frequency and transmission format.  For example, AT&T uses the Global System for Mobile communications (“GSM”) transmission format while Verizon uses Code Division Multiple Access, incompatible with GSM.  When consumers shift between AT&T and Verizon, they will have to replace their existing handset that will not work on the replacement network.
However, the need to have a compatible handset does not absolutely obligate subscribers to acquire a new device, one that has a financial subsidy, or one exclusively available from the new carrier.  A subscriber could acquire a used handset, and manufacturers could offer handsets compatible with many carriers’ networks.  However, both scenarios have little likelihood of occurring in the current marketplace, because subscribers would not qualify for lower service rates if they forego the option of acquiring a subsidized, new handset.  While wireless handset manufacturers do make devices that operate on different frequencies and transmission formats, so called dual-, tri- and quad-mode phones, wireless carriers do not want to offer handsets that can access the networks of competitors.  Unlike the wired telephone marketplace, where subscribers can use the same phone when changing carriers, the FCC’s failure to apply the wireless Carterfone policy all but guarantees that subscribers will have to purchase a new phone, or have every incentive to acquire a new one even if not absolutely required by carriers to do so. 
Ironically, the FCC has implemented a policy that was supposed to promote easy switching of carriers.  The Commission requires both wireline and wireless carriers to support number     portability, 
 the right of telephone subscribers to keep an existing telephone number when switching carriers operating in the same locality.  The FCC concluded that without number portability consumers would have greater reluctance to switch carriers even if doing so would qualify consumers for better rates, terms, and conditions.
3)
Should public policy mandate that wireless carriers comply with the Carterfone policy?
I believe that the FCC’s implementation of its longstanding Carterfone policy for wireless carriers would stimulate innovation and create market-driven incentives for carriers to promote network accessibility, both in terms of handset access and subscribers’ opportunities to download software applications.  Wireless devices, such as smartphones, have become the functional equivalent to personal computers.  Personal computer users rightly assume that they have an unfettered right to attach their devices to any network and to download any type of legal software and content.  Senators and Representatives would hear from many constituents if computer manufacturers, or Internet access providers tried to stifle such freedom.  Yet currently wireless carriers can do just that.   Computer users have access to millions of software applications and services, not the 30,000 selected jointly by Apple and AT&T. 
Requiring the FCC to apply its Carterfone policy to wireless carriers would not impose new regulations and costly burdens.  The policy remedies carriers abuses that have worked to lock out innovations and stifle consumer freedom. 
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