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ABSTRACT 

 
 This Art cle examines the impact of the General 
Agreement on Trade in Services, or GATS  on legal services, 
and more spe ifically on the legal e hics rules in the United 
States.  The Article begins by explaining background 
informa ion about the global na ure of lega  services.  Then, the 
Au hor details the s ructure and opera ion of he GATS, 
including its relevant exemp ions, and its applicability to legal 
services.  Next, the Art cle explores developments tha  have 
occurred since the signing of the GATS, including the poss ble 
s gni cance to U.S. regula ion of the lega  profession.  
Subsequently, the Author ident fies rema n ng ques ons about
he effects of he GATS on U.S. lega  ethics in the twenty-firs

century and identifies possib e scenarios to which the GATS 
might be applied  Lastly, the Author calls for an increase in 
monitoring o , and participation in, the ongoing GATS 2000 
negotiations by U.S. lawyers who may be affected by its results. 
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 Last year I was asked by the Reporter of a state MDP1 
committee what impact, if any, the GATS had or should have on the 
state ethics rule that prohibits MDPs.2  Although I have written 
extensively about MDPs and have briefly explored3 the topic of the 
treatment of legal services in the General Agreement on Trade in 
Services or GATS,4  I found that I had difficulty directly answering 
this question.  As a result, during the past twelve months, I have 
worked to develop an answer to this question of the effect of the 
GATS on U.S. state ethics rules. 
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 1. The term “MDPs” recently has been used to refer to multidisciplinary 
practice between lawyers and nonlawyers and multidisciplinary partnerships between 
lawyers and nonlawyers.  For purposes of this Article, these distinctions are not 
important and these terms can be used interchangeably.   
 For a discussion of MDPs, see generally The Fu ure of the Profess on:  A 
Symposium on Multidisciplinary Practice, 84 MINN. L. REV. 1083 (2000).  My works on 
MDPs include the following:  Laurel S. Terry & Clasina B. Houtman Mahoney,  What
If . . . ? The Consequences o  Court Invalidation of Lawyer Accountant 
Multidisciplinary Partnership Bans, in PRIVATE INVESTMENTS ABROAD-PROBLEMS & 
SOLUTIONS IN INTERNATIONAL BUSINESS IN 1998, Ch. 7 (Matthew Bender ed., 1999) 
(exploring U.S. ethics issues that might be implicated if MDPs were permitted in the 
United States and containing a translation and discussion of Woute s v. Nova, the 
MDP case currently pending before the European Court of Justice); Laurel S. Terry, A 
Primer on MDPs:  Should the “No” Ru e Become a New Ru e?, 72 TEMPLE L. REV. 869 
(1999) (analyzing the issues that an MDP regulator must face);  Laurel S. Terry, 
German MDPs:  Lessons to Lea n, 84 MINN. L. REV. 1547 (2000) (analyzing German 
MDPs); Laurel S. Terry, Symposium, Multidisciplinary Practice   Examining the 
Issues, Symposium Issue of THE PROFESSIONAL LAWYER 1 (1999) (introduction to 
conference materials that included summaries of the testimony of witnesses before the 
ABA MDP Commission). 
 2. E-mail Letter from D. Christopher Wells, Professor, Mercer University Law 
School and Reporter for the Georgia State Bar MDP Committee, to Laurel S. Terry, 
Professor, Dickinson School of Law (Oct. 24, 2000) (on file with author) (“One [of the] 
questions that came up at our last meeting has me a little stumped.  Maybe you have 
some insight.  Is there anything in NAFTA or GATT that would seem to control or 
constrain what state bar associations do with respect to MDP?  For example, if the 
Canadian bar associations were to take a general pro-MDP stance and then existing 
Canadian MDPs decided to move into an American state that prohibited MDP, could 
the treaty be invoked to limit application of the state rule?  (Assume that the Canadian 
lawyers and other professionals all could otherwise qualify to practice in the state.”). 
 3. See, e.g., Laurel S. Terry, An Introduction to the Paris Forum on 
Transna ona  Prac ce for the Lega  Profession, 18 DICK. J. OF INT’L L. 1 (1999) 
[hereinafter Terry, Paris Forum n roduct on] (summarizing GATS’ regulation of 
lawyers); Laurel S. Terry, A Case Study o  the Hybrid Model Fo  Facilitating Cross-
Border Lega Prac ice: The Agreement Be ween the Ameri an Bar Associa ion and the 
Brussels Bars, 21 FORDHAM  INT’L  L. J. 1382 (1998) [hereafter Terry, Cross Bo der 
Legal Prac ice] (providing a brief overview of GATS’ regulation of lawyers). 
 4. Genera  Agreement of Tari s and Trade:  Mu la eral Trade Nego at ons 
Final Act Embodying the Results o  the Uruguay Round o  Trade Negotiations, Annex 
1B, Genera  Agreement on Trade in Serv ces, 33 I.L.M. 1125, 1168 (1994) [hereinafter 
GATS], available at http://www.wto.org/english/docs_e/legal_e/final_e.htm. 
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 The “short version” of  my answer is found in a two-page answer 
I gave in an e-interview with the “Crossing the Bar” website.5  This 
Article represents a much longer, much more detailed answer, which 
I hope will provide interested lawyers with the resource material they 
need. 
 Obviously, there are a significant number of normative issues 
connected with the issue of the GATS’ effect on legal services.  One 
might ask what is the purpose of the GATS and the effect and the 
desirability of including legal services within the ambit of the GATS.  
In my view, however, before one can address these normative 
questions, one must understand what is happening.  And, as this 
Article shows, understanding the GATS’ effect on legal services is not 
necessarily a simple task.   
 Accordingly, my goals for this Article are rather modest.  My first 
goal is to explain the structure and operation of the GATS, especially 
with respect to legal services.  In doing so, I hope to correct some of 
the misinformation that has been circulated about the GATS and to 
raise the awareness level of U.S. lawyers with respect to the GATS 
and its potential effect on U.S. lawyer regulation.  Second, this Article 
explores the important developments that have occurred since the 
signing of the GATS.  If I accomplish the first two goals, then I hope 
that lawyers will be in a better position to address the normative 
questions about the effect of the GATS and GATS 2000 on legal ethics 
in the twenty-first century.  Finally, I hope that this Article, together 
with an article I wrote during the Spring 2001,6 might inspire more 
U.S. lawyers to monitor and participate in the ongoing GATS 2000 
negotiations.7 
 Section I of this Article provides background information on the 
global nature of legal services, which helps explain why the GATS 

________________________________________________________________ 
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 5. Interview with Laurel S. Terry, Professor, Dickinson School of Law, 
question 2 (May 17, 2001), at http://www.crossingthebar.com/Terry.htm (visited June 
18, 2001) [hereinafter Terry, E-Interview].  This e-interview was based in significant 
part on the research I conducted when preparing to write this paper for the Vanderbilt 
Symposium. 
 6. See Laurel S. Terry, A Cha lenge to the ABA and the U.S. Legal Profess on 
to Monitor the GATS 2000 Negotiations:  Why You Should Care, 2001 Symposium 
Issue, PROF. LAW. 67 (2001) (forthcoming) available at http://www.crossingtncbar.com/ 
GATS2000.htm (last visisted Oct. 6, 2001) [hereinafter Terry, A Challenge to Monitor 
the GATS 2000 Negotiations].  Similar to the Crossing the Bar E-Interview, supra note 
5, this article was based in significant part on the research I conducted in connection 
with the Vanderbilt Symposium and I am grateful to the Vanderbilt editors for their 
permission to include sections of my Vanderbilt article in this article. 
 7. See infra Part III.G for a discussion of the GATS 2000 negotiations.  As 
that discussion explains, the American Bar Association has not made any efforts to 
educate its members about the GATS and GATS 2000’s effect on the regulation of the 
profession.  The ABA efforts stand in contrast to the efforts of the European Bar 
Association known as the CCBE, which has made some efforts, and the Canadian Bar 
Association, which has done a superb job. 
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applies to legal services.  Section II of this Article focuses on the 
GATS and explains its applicability to legal services.  The first part of 
Section II sets forth three key aspects of GATS, which are its general 
obligations, the most-favored nation exemption, and the significance 
of a country including legal services on its Schedule o  Spe ific 
Comm tments.8  In setting forth these aspects of the GATS, I have 
highlighted those provisions that are most significant.  Section II also 
explains the meaning of the “modes of supply” terminology that must 
be used in a country’s Schedule of Specific Commitments and 
highlights some examples from the Schedule of Spe ific 
Comm tments that the United States filed with the WTO with respect 
to legal services.  Section II concludes by focusing on the 
implementation and enforcement mechanisms included within the 
GATS. 
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 Section III of this Article focuses on the developments that have 
occurred subsequent to the signing of the GATS, including their 
possible significance to U.S. regulation of the legal profession.  In 
particular, this section explains the developments that have occurred 
in the accountancy sector, which theoretically might be extended to 
the legal profession during the ongoing GATS 2000 negotiations.   
 Section IV identifies questions that I have had when thinking 
about the GATS’ application to U.S. lawyers.  Section V is an “issue-
spotting” section and identifies some of the arguments that have been 
made or might be made about the GATS’ effect on a state’s regulation 
of both transnational and domestic lawyers.  Section VI concludes by 
attempting to synthesize this information and answer a slightly 
revised version of the question posed by this Symposium, which is the 
impact of the GATS in the twenty-first century on global legal 
practice and ethics, especially U.S. legal ethics rules.  

I.  BACKGROUND—THE GLOBALIZATION OF LEGAL SERVICES 

 The GATS was the first multilateral trade agreement that 
applied to services, rather than goods.9  Trade agreements were 
expanded to cover services because the global trade in services is 
increasingly important.10  Although U.S. lawyers may not be 

 8. This terminology, especially the term “Schedule of Specific Commitments,” 
is explained infra in notes 49-51.  
 9. The Agreements:  Services:  Rule  for G owth and Investment, at http://www.wto. 
org/english/thewto_e/whatis_e/tif_e/agrm5_e.htm (visited July 16, 2001) (“[t]he GATS is the 
first ever set of multilateral, legally-enforceable rules covering international trade in 
services.  It was negotiated in the Uruguay Round.”). 
 10. See, e.g., 2001 Trade Policy Agenda and 2000 Annual Report of the 
Pres dent of the United Sta es on the Trade Agreements Program, at 
http://www.ustr.gov/reports/2001.html, at 11 (“Cross-border trade in services accounts 
for more than 25 percent of world trade, or about $1.4 trillion annually.”). 

http://www.ustr.gov/reports/2001.html,/
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accustomed to thinking in these terms, legal services are important 
not just to clients, society, and lawyers, but are also part of the world 
services economy and the U.S. services economy. 
 For example, in the United States, trade in “services” is a much 
larger part of our economy than is trade in goods and represents 
eighty percent of the gross domestic product.11  Moreover, legal 
services are a significant part of this services trade.  In 1999, legal 
services were the third largest U.S. export in the business services 
sector.12  In 1999, $844 million in legal services was imported into the 
United States13 and $2.56 billion in legal services was exported by 
U.S. lawyers.14  During at least five of the last ten years, the export of 
U.S. legal services has experienced double-digit growth, increasing at 
a rate of approximately ten percent per year.15 
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 11. U.S. Dep’t of Commerce, Services, Exports and the U.S. E onomy (May 
2001), at http://www.ita.doc.gov/td/sif/Charts04012001/0104Page1.htm (visited June 
22, 2001); 2001 T ade Policy Agenda and 2000 Annual Repor  o  the President o  the 
Un ed Sta es on the Trade Agreemen s Program, at http://www.ustr.gov/reports/ 
2001.html (“Services are what most Americans do for a living.  Service industries 
account for nearly 80 percent of U.S. employment and GDP.”).  According to the 
President’s 2000 Annual Report: 

In many respects, lawyers and law firms pave the way for international trade 
and investment and they are regarded as a part of the infrastructure of 
commerce. For the United States, balance of payments receipts for legal 
services amount to roughly $2.5. billion annually. 

Id. at 16. 
 12. U.S. Department of Commerce, Bureau of Economic Analysis, U.S
International Services, Cross-Borde  Trade in 1999 and Sales Through Affiliates in 
1998, Survey of Current Business, Table 1, 130-31 (Oct. 2000), at 
http://www.ita.doc.gov/td/sif/Trade%20Data%20(1999).pdf (visited June 18, 2001).   
 13. Id.  This compares with $40 million that was paid in 1986, which is more 
than a twenty-one fold increase in thirteen years. 
 14. Id.  This compares with $97 million that was paid in 1986, which is more 
than a twenty-six fold increase in thirteen years. 
 15. See U.S. Int’l Trade Comm’n, Recent Trends in U.S. Se vices Trade, 2001 
ANN. REP., Publication 3409, 15-1 (2001), available at ftp://ftp.usitc.gov/pub/reports/ 
studies/pub3409.pdf (visited June 18, 2001) (reporting a “10.6 annual average growth 
rate recorded during 1994-1998”); U.S. Int’l Trade Com’n, Recent Trends in U.S. 
Se vices Trade, 1999 Annual Repo t, Publication 3198, p. 15-2 (May 1999) (reporting a 
“10-percent average annual increase [in exports of U.S. legal services] achieved during 
1992-1996.”).  See Figure 15-1. 

http://www.ita.doc.gov/td/sif/Charts04012001/0104Page1.htm/
http://www.ita.doc.gov/td/sif/Trade%20Data%20(1999).pdf/
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Figure 15-1 
Legal services:  U.S. cross-border exports, imports, and trade balance, 
1994-99 
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Source:  U.S. Department of Commerce, Bureau of Economic Analysis, Survey of Current Business, Oct.  2000, 
pp.  130-131.

 A recent analysis of the U.S. balance of trade regarding legal 
services showed that for every country listed, the U.S. exported more 
in legal services than it imported: 
 
Figure 15-2 
Legal services: U.S. cross-border exports and trade balance, by major 
trading partners, 1999 
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Sourc e:  U.S . Departm ent of C om m erce, Bureau of Ec onom ic Analy sis , Survey of C urrent Business , Oc t.  2000, 
p. 157.
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 Furthermore, the 2001 Annual Report on Recent Trends in U.S. 
Services Trade noted that many lawyers believe that the value of U.S. 
cross-border exports of legal services is substantially understated and 
that the actual value may be closer to twice the $2.6 billion figure.16  
U.S. firms have advised the Department of Commerce that they 
expect that opportunities in Europe will continue to grow.17  In short, 
these government statistics show why it is that many U.S. lawyers 
feel that it is increasingly likely that clients in the United States—
and thus U.S. lawyers—will encounter foreign lawyers in the United 
States and why U.S. clients—and thus U.S. lawyers—will be involved 
in matters outside of the United States.   
 This export of U.S. legal services occurs both in the context of 
temporary services, in which lawyers “fly in” or appear “virtually” in 
the foreign jurisdiction, and through “establishment,” in which the 
lawyer or law firm opens a branch office in the foreign jurisdiction.  
With respect to establishment, Carole Silver has reported that in 
1999, seventy-two of the largest or most international of U.S. law 
firms had offices in other countries.18   
 In sum, these statistics help explain why the GATS applies to 
legal services and also support the conclusion that the GATS will be 
relevant to U.S. lawyers and regulators.  Because global 
multijurisdictional practice is only increasing,19 U.S. regulators will 
likely have to confront issues of the GATS’ effect on U.S. regulation of 
foreign lawyers in the United States.  Moreover, if the GATS 
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 16. U.S. Int’l Trade Comm’n, supra note 15, 15.1 n.1. 

Industry representatives believe that the value of U.S. cross-border exports of 
legal services is substantially understated and that the actual value may be 
closer to twice the $2.6 billion figure. This discrepancy may occur because 
export revenues captured within the balance of payments between countries do 
not always account for the various ways law firms actually charge and collect 
fees. For example, a U.S.-based law firm representing a German firm in 
Germany may be paid in the United States by a U.S. affiliate of the German 
firm. Industry representative, telephone interview by USITC staff, Jan. 22, 
2001. 

Accord Sydney M. Cone, III, INTERNATIONAL TRADE IN LEGAL SERVICES:  REGULATION 
OF LAWYERS AND FIRMS IN GLOBAL PRACTICE 1:19 (1996) (suggesting that these 
numbers are misleading because they seem “to combine gross fees and reimbursed 
expenses and to lump together all such revenues that were received in respect of 
‘foreign clients’ whether generated domestically or abroad.  Being a gross-revenue 
number, it also does not reveal the net effect, either on revenues generally or on 
revenues generated abroad, operating expenses and capital outlaw abroad, including 
the outpost-launching costs and ‘financial burdens’ . . .” ).  
 17. U.S. Int’l Trade Comm’n, supra note 15, 15-3 n.3. 
 18. Carole Silver, Globalization and the U.S. Market in Legal Se vices—
Shifting Identities, 31 LAW & POL’Y INT’L BUS. 1093, 1105-07 (2000). 
 19. ABA, Sta ement of the American Bar Associa on Sect on of n erna onal 
Law and Practice to the ABA Comm ssion on Multijurisd ctional Practice, available at 
http://www.abanet.org/cpr/mjp-comm_silp3.html (visited Oct. 13, 2001). 
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ultimately affects U.S. state regulation of foreign lawyers and results 
in differential treatment of foreign lawyers and out-of-state U.S. 
lawyers, then out-of-state lawyers may demand equivalent treatment.  
Accordingly, although GATS currently has very little impact on the 
regulation of lawyers in the United States, I am convinced that its 
potential regulatory impact is large and that the scope and impact of 
the GATS are topics that should be of interest and reflection to every 
U.S. lawyer.   

II.  THE GATS’ APPLICABILITY TO LEGAL SERVICES20 

 The GATS is one of many trade agreements that were signed in 
April 1994 as part of the set of agreements creating the World Trade 
Organization; technically, the GATS is “Annex 1b” to the Agreement 
creating the World Trade Organization.21  The GATS and other trade 
agreements emerged from a round of trade negotiations that are 
commonly referred to as the “Uruguay Round.”  These multi-year 
negotiations concluded on December 15, 1993; the resulting 
agreements were signed on April 15, 1994 in Marrakech, Morocco.22  
The “Final Act” agreements, as they are called, include several 
annexes in addition to the GATS, such as the GATT and TRIPS, 
twenty “Decisions,”  three “Declarations,” and one “Understanding.”23  
Eight “Decisions” and one “Understanding” are relevant to the GATS; 
one of these “Decisions” directly addresses professional services, 
which includes legal services.24 
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 20. Some of this section is taken from Laurel S. Terry, An Introduction to the
Paris Forum on Transna ional Prac ice for the Lega  Profession, 18 DICK. J. INT’L L. 1 
(1999) [hereinafter Terry, Paris Forum Introduction]. 
 21. See GATS, supra note 4.  The Uruguay Round of GATT negotiations 
produced a group of multilateral trade agreements.  Final Act Embodying the Results 
of the Uruguay Round o  Multilate al Trade Negotiations, 33 I.L.M. 1125 (1994) 
[hereinafter Uruguay Round].  This group includes, but is not limited to: 1) an 
agreement creating the World Trade Organization [WTO]; 2) the General Agreement 
on Tariffs and Trade 1994 [GATT 1994]; 3) the Agreement on Trade Related Aspects of 
Intellectual Property [TRIPS]; and 4) the General Agreement on Trade in Services, 
with which this article is concerned [GATS].  Id. at 1141. 
 22. Cone, supra note 16, 2:14. 
 23. Legal Texts:  The WTO Fina  Agreements, at  http://www.wto.org/english/ 
docs_e/legal_e/final_e.htm (visited June 15, 2001)  (Copy on file with Vanderbilt 
Journal of Transnational Law) (listing all decisions, declarations and understanding); 
The World Trade Organiza ion:  A Tra ning Package, at http://www.wto.org/english/ 
thewto_e/whatis_e/eol/e/default.htm (visited June 15, 2001) (Copy on file with 
Vanderbilt Journal of Transnational Law) (specifying that eight decisions and one 
understanding are relevant to the GATS). 
 24. See sup a note 23; The World Trade Organ zat on:  A Train ng Package, at 
http://www.wto.org/english/thewto_e/whatis_e/eol/e/default.htm (visited June 15, 2001) 
(explaining the “Decision on Professional Services”). 
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 As of June 2001, 141 countries had signed the GATS, including 
the United States.25  The GATS itself has six parts, twenty-nine 
articles, eight annexes—one of which is relevant to legal services—
and is approximately twenty-four pages long, without annexes.26  
 Legal services are included within the basic framework of the 
GATS.27  Because the GATS is the first multilateral trade agreement 
that applies to services, rather than goods, and because it includes 
legal services, I believe the GATS has the potential to have a large 
effect on transnational legal services. The WTO webpage 
acknowledges that because the GATS applies to services, rather than 
goods, the GATS has ventured into new territory:  “This wide 
definition of trade in services makes the GATS directly relevant to 
many areas of regulation which traditionally have not been touched 
upon by multilateral trade rules. The domestic regulation of 
professional activities is the most pertinent example.”28  
 The inclusion of “legal services” in the GATS, however, does not 
mean that a country’s regulation of cross-border legal services 
automatically must comply with all twenty-nine articles in the GATS. 
To determine the effect of the GATS on cross-border legal services, 
one must examine three different aspects of the GATS.29  First, one 
must consider the provisions that automatically apply to every 
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 25. There were 141 members of the WTO as of May 31, 2001.  The World Trade 
Organiza ion:  Members and Ob ervers, at http://www.wto.org/english/thewto_e/whatis_e/tif_e/ 
org6_e.htm (visited June 18, 2000). 
 26. GATS, supra note 4. 
 27. Id.  Legal services were included within the coverage of the GATS despite 
the objections of some countries.  For example, the United States initially sought 
inclusion of legal services in the GATS and preferred a special annex addressing legal 
services.  The annex approach was rejected and, by the conclusion of the GATS 
negotiations, many U.S. lawyers were unhappy that legal services had been included.  
Karen Dillon, Unfair Trade?, AM. LAW., Apr. 1994, at 54-57 [hereinafter Dillon, Unfa r
Trade?].  For a fuller discussion of the events that occurred at the conclusion of the 
U.S. negotiations, see infra notes 302-09 and accompanying text.  See also Cone, supra 
note 16, at 1:19-20 and 2:2-13 (providing a detailed description of the evolution of legal 
services in the GATS, including the last minute developments regarding legal services); 
Orlando Flores, Prospects for Libera iz ng the Regula ion of Foreign Lawyers Under 
GATS and NAFTA, 5 MINN. J. GLOBAL TRADE 159, 178 nn.146, 164-66 (1996) (noting 
that France initially objected to inclusion of legal services in the GATS and 
summarizing the U.S. position). 
 28. GATS, Scope and Definition   Regulato y Implications, at 
http://www.wto.org/english/thewto_e/whatis_e/eol/e/wto06/wto6_11.htm (visited June 
15, 2001) (Copy on file with Vanderbilt Journal of Transnational Law). 
 29. In contrast to this three-part analysis, the WTO webpage separates the GATS 
into five types of obligations.  These include:  (1) unconditional obligations; (2) conditional 
obligations; (3) permissive provisions; (4) exceptions provisions; and (5) provisions for 
further rule making.  See, e.g., WTO:  A Training Package, Servi es: GATS:  The Lega  Text, 
at http://www.wto.org/english/thewto_e/whatis_e/eol/e/ default.htm (visited June 15, 2001). 
 In my view, however, the simplest way for the uninitiated to come to grips with the 
GATS is to think about its three separate functions.  Thus, I have used the same 
structure to discuss the GATS that appears in Sydney Cone’s treatise, supra note 16, 
2:15 (utilizing these three aspects to analyze GATS).  
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