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When I was first invited to participate in the Case Western Sym-
posium on multi-disciplinary practice (“MDP”). 1 accepted on the
condition that I not be required to present a paper at the conference.
The sponsors graciously agreed and indicated that my “publication”
could consist of an edited copy of the remarks I made during the live
Symposium. Because of a death in the family, however, I did not par-
ticipate in the live Symposium, did not hear the other speakers, and
have no remarks to transcribe or edit. In light of my Symposium ab-
sence, | wondered what I could write about that would be reasonably
short (not my strong suit), interesting, and would not be repetitious of
my prior writings on MDPs.' As the publication deadline loomed, I
realized that Wouters v. NOVA,” the long-awaited European Court of
Justice case about MDPs, probably would be decided just about the
time of the publication deadline. Although I have some trepidation
about whether it is wise for me to memorialize my first reactions,
which may or may not be sound, I decided that it would be fun to
write about my immediate reactions to the Wouters v. NOVA decision.
(As I write this paragraph, the case has not yet been decided; I expect

' Professor, Penn State Dickinson School of Law. Professor Terry would like to thank
Bob Lawry for his patience and consideration, Jonathan Goldsmith for comments on the thesis
of this article, Erin Drew, Dickinson ’02, for excellent research assistance and Caty Mahoney,
Dickinson ’97, for collaborating on the original article about Wouters v. NOVA. All errors are,
of course, the author’s own. Professor Terry would like to dedicate this article to the memory of
her mother, Betty Terry.
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.. 2 The Consequences of Court Invalidation of Lawyer-Accountant Multidisciplinary Partner-
ship (MDP) Bans, in PRIVATE INVESTMENTS ABROAD: PROBLEMS & SOLUTIONS IN INTERNA-
TIONAL BUSINESS IN 1998, ch. 7 (Matthew Bender 1999) [hereinafter What If?]; Laurel S. Terry,
German MDPs: Lessons to Learn, 8 MINN. L. REV. 1547 (2000) [hereinafter Terry, German
MDPs]; Laurel S. Terry, A Primer on MDPs: Should the “No” Rule Become a New Rule?, 72
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April 15, 2002) (on file with CWRU Law Review). All of these items should be available soon
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to submit this essay shortly after reading the decision.) As part of my
reflections, I have shared my perspectives on the “spinning” that has
occurred with respect to the NOVA case specifically and MDPs gen-
erally.

I. THE BACKGROUND OF WOUTERS V. NOVA

Wouters v. NOVA involved two challenges to The Netherlands
Bar Association’ (“NOVA”) rule that prohibits partnerships between
lawyers and auditors. At the time this case arose, NOVA had a regu-
lation known as SV 93, which permitted a lawyer to form a partner-
ship with members of another profession only if the profession was
recognized by NOVA. NOVA permitted lawyers to be partners with
notaries and tax advisors, but not with auditors.*

In July 1995, the Supervisory Board of the Order of Attorneys for
the District of Amsterdam determined that the proposed partnership
between J.W. Savelberg and Price Waterhouse Tax Consultants, Inc.
did not comply with SV 93.° In July 1995, the Supervisory Board of
the District of Rotterdam determined that Jos Wouters was in a part-
nership that violated SV 93 and that SV 93 prohibited Jos Wouters
from participating in a partnership that had in its joint name, the name
of Arthur Andersen. The ruling from the Rotterdam Supervisory
Board occurred after Jos Wouters attempted to open a second office
in Rotterdam; he had for several years operated an office in Amster-
dam pursuant to conditions that his lawyer negotiated with the Am-
sterdam bar.

After the Amsterdam and Rotterdam Supervisory Board Rulings,
Mr. Savelberg and Mr. Wouters appealed their cases to NOVA, chal-
lenging these rulings. After a hearing, NOVA ruled that these appeals
were baseless. Mr. Savelberg and Mr. Wouters then appealed these
decisions to the District Court of Amsterdam, Administrative Law
Section. In a lengthy opinion (thirty-one pages in the English transla-
tion), the trial court rejected the lawyers’ arguments.® The trial court’s
opinion was wide-ranging. For example, the trial court ruled on vari-
ous procedural issues, which included rejecting the request by the

* The Netherlands Bar Association is formally known as The General Council of the
Dutch Order of Attorneys (“NOVA”).

Y What If?, supra note 1, § 7.04[1].

> 1 § 7.04[2][a] nn.45-47 and accompanying text. This citation supports all of the facts
about the case that are contained in the next two paragraphs.

I § 7.07 (translating the Dutch trial court opinion). See also Opinion of the Advocate
General Philippe Léger, Case C-309/99, Wouters v. NOVA, 9 27-30 (July 10, 2001), available
at http://curia.eu.int/en/jurisp/index.html (describing the trial court opinion, which the Advocate
General refers to as the “Rechtbank™). The trial court’s name is the Arrondissementsrechtbank
Amsterdam and was referred to in some of the relevant opinions as the Rechtbank.
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Council of the Bars and Law Societies of the European Union
(“CCBE”) to participate in the proceeding as a party and deciding that
it lacked jurisdiction to hear an appeal by Arthur Andersen. The trial
court also rejected the arguments based on Dutch law and the argu-
ments based on European Community (“EC”) competition [antitrust]
law and the EC treaties granting lawyers the right of establishment
and the freedom to provide services.’

After the trial court ruling, the case was appealed to the Raad van
State, which is the Dutch high court.® On August 10, 1999, the Raad
van State confirmed that the appeals brought by Arthur Andersen
were inadmissible.” As to the other appeals, the court “considered
that the outcome of the dispute in the main proceedings depended on
the interpretation of several provisions of [European] Community
law. Consequently, it decided to stay proceedings and to refer [nine
questions] to the [European Court of Justice].”'® The European Court
of Justice hearing on the case was held on December 12, 2000."" On
July 10, 2001, Advocate General Philippe Léger issued his opinion.'?
On lF3ebruary 19, 2002, the European Court of Justice issued its rul-
ing.

During the spring of 1998, before the American Bar Association
(“ABA”) MDP Commission was created, I presented a paper about
MDPs and the Wouters v. NOVA case at a conference sponsored by
the Center for American and International Law, formerly the South-
western Legal Foundation. The title of my paper was What If? The
Consequences of Court Invalidation of Lawyer-Accountant Multidis-

’ What If?, supra note 1, § 7.04[2][b] & [c] nn.48-55 and accompanying text. For an
introduction to the European Union’s (“EU”) regulation of lawyers, including a lawyer’s right to
establishment (permanent presence in another EU Member State) and the lawyer’s right to pro-
vide services in another EU Member State, see Interview with Laurel S. Terry, Question 1 (May
17, 2001), at http://www.crossingthebar.com/Terry.htm, reprinted in Stephen Gillers & Roy
Simon, REGULATION OF LAWYERS: STATUTES AND STANDARDS 1052 (2002) [hereinafter Terry
Interview].

’ Opinion of the Advocate General, C-309/99, Wouters v. NOVA, q 31.
° Id. 9 33.

10

1d. 99 33-34.
" EC) Judgment, supra note 2, at *4-5.

® There is no counterpart in the U.S. system to the Advocate General. As one commenta-
tor has explained:
Article 166 of the EEC Treaty provides that the Advocate-General is to assist the Court in
its decision making process . . . . In practice, the Advocate-General submits to the Court
an opinion on what he believes the law to be on the particular issue. These opinions are
not legal authority but they do provide background on the various issues posed and they
do give insight into the Court’s reasoning of its decisions.
Gregory B. Crinion, AM&S Europe Limited v. Commission of the European Communities:
Confidentiality of Lawyer-Client Communications in Commission Competition Investigations,
1984 Wis. INT’LL.J. 131, 138 n.32.

" See ECJ Judgment, supra note 2, at *1.
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ciplinary Partnership (MDP) Bans."* The thrust of the article was
twofold. First, after summarizing the bases for the Wouters v. NOVA
trial court’s opinion, I argued that in my mind, the Dutch trial court
had not done a very good job of explaining why it believed that the

MDP ban was proper:

NOVA argued, and the court appears to have agreed,
that a lawyer-accountant MDP ban is justified because attor-
neys should be independent of third parties, should have the
right not to testify, and must always represent the interests of
their clients. The court believed that in contrast to these law-
yer functions, the primary function of an accountant is to per-
form audits, which is not compatible with the position of trust
that an attorney occupies. The court also concluded that if ei-
ther the reality or the name “Arthur Andersen, attorneys and
tax consultants” were permitted, the objectively justifiable
distinction of lawyers as impartial and independent disap-
pears, to the detriment of citizens. In other words, the law-
yer-accountant MDP ban is justifiable within the framework
of the public interest, in order to achieve a fair and accessible
justice system, and is not intended merely to close off the le-
gal market to competition by accountants. In sum, the Wout-
ers court accepted, almost totally, the reasoning of the Neth-
erlands Bar Association.

In this author’s view, the Wouters opinion is vulnerable
because of the lack of specific detail to counteract the appel-
lants’ arguments. If one does not already believe that the ac-
counting and lawyering professions are incompatible, then
the court’s quite general statements probably will not con-
vince him that the two professions are incompatible. Stated
another way, the court has not refuted in detail the account-
ants’ arguments that lawyers in MDPs can practice law in a
manner in which (1) they represent their clients’ interests, (2)
they insist on the right to exercise independent legal judg-
ment, and (3) they preserve their legal privilege. Further-
more, the Wouters court did not explain how lawyer-
accountant MDPs are fundamentally different from some of
the other MDPs in which nonlawyers are permitted by SV
93, even though not all of the nonlawyers receive the protec-
tions of the attorney-client privilege and even though some of

! See What If?, supra note 1. For an additional article on this case, see G. Ellis Duncan,
The Rise of Multidisciplinary Practices in Europe and the Future of the Global Legal Profes-
sion Following Arthur Andersen v. Netherlands Bar Ass’n, 9 TUL. J. INT’L & Comp. L. 537

(2001).
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those other professions owe obligations to persons or institu-
tions other than the client."

The second aspect of my What If? paper was to speculate about
what might happen in the event that a U.S. court were willing to in-
validate an MDP ban. I observed:

[Wouters v. NOVA demonstrates that] the Big Six firms are
willing to invest significant resources in order to invalidate
existing bans on lawyer-accountant MDPs. Thus, one must
expect that sooner or later, the Big Six will challenge in U.S.
courts those state ethics rules prohibiting MDPs. Moreover,
because one must at least contemplate the possibility that a
court will accept the Big Six arguments and find the MDP
bans to be overbroad and unjustified, it is worthwhile to think
about the effect of such a ruling on the interpretation of law-
yers’ legal ethics obligations.'®

The article then continued by outlining, for approximately twenty-
three pages, the U.S. ethics rules and other issues that might be impli-
cated by court invalidation of the U.S. MDP bans."’

This paper was my last extensive involvement with Wouters v.
NOVA. Although I have followed the news reports with interest when
they periodically appeared, I did not read any of the briefs that were
submitted to the Court of Justice, nor do I know how one would ob-
tain Court of Justice briefs, absent asking the parties for a copy.

II. THE ADVOCATE GENERAL’S OPINION

The European Court of Justice is aided in its deliberations by the
Advocate General. Unlike U.S. Supreme Court law clerks, who usu-
ally are recent law school graduates, the Advocate General is an
experienced lawyer who writes advisory opinions for the pending ECJ
cases.”® The Advocate General’s Opinion in Wouters v. NOVA was
issued on July 10, 2001. It is a lengthy document, consisting of 258
paragraphs,’® 241 footnotes, and sixty-two printed pages when
downloaded from Lexis. A thorough review of this lengthy opinion is
beyond the scope of this brief essay. However, the concluding sec-

" What If?, supra note 1, § 7.04[3], at 7-24 to 7-25.
16

Id. § 7.05, at 7-26.
Id. §§ 7.05-7.06. This article was described by the ABA MDP Commission in note 7 of
its Background Report as providing “a thorough and comprehensive analysis of the ethical
issues raised by MDPs in the United States.”

" See supra note 12.

’ European Court of Justice opinions, as well as the Advocate General opinions, look
very different than U.S. Supreme Court opinions. They are organized in numbered paragraphs.

17
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tion of the Advocate General’s Opinion included seven numbered
subsections that responded to the nine questions submitted to the
Court by the Dutch high court. The Advocate General recommended
that the European Court of Justice rule as follows:

(1) that Article 85(1) of the EC Treaty (now article 81(1)EC)* is
applicable to a professional association of lawyers such as the Dutch
Bar,

(2) that it is contrary to Article 85(1) in the Treaty for such an or-
ganization to adopt a rule prohibiting lawyers from associating with
auditors;

(3) that Article 86 (now Article 82 EC) would not apply to the bar
where it adopts, pursuant to regulatory powers conferred by statute,
binding measures forbidding partnerships between lawyers and audi-
tors;

(4) that it is not contrary to article 90(2) (now article 86(2)) for
the bar to adopt a binding measure prohibiting MDPs if that measure
is necessary in order to safeguard lawyers’ independence and profes-
sional secrecy and that it is for the national court to determine
whether that is the case;

(5) that it is not contrary to article 5 (now Article 10 EC) for a
Member State to confer on a professional association the power to
adopt binding measures governing MDPs subject to the conditions
that: (a) the authorities reserve to themselves the power to determine
directly or indirectly, the content of the essential rules of the profes-
sion; and (b) the members of the profession have an effective legal
remedy before the courts of general jurisdiction against the decisions
adopted by the bar association’s bodies. It is for the national court to
determine whether that is the case;

(6) that article 52 of the Treaty (now Article 43 EC) is not appli-
cable to situations that are internal to a Member State; and

(7) that it is not contrary to article 59 (now article 49 EC) for an
association of lawyers to adopt a binding measure forbidding MDPs if
that measure is necessary to safeguard lawyers’ independence and
professional secrecy. It is for the national court to determine whether
that is the case.”'

20 L . .
The Advocate General’s Opinion is somewhat confusing to read because the article

numbers of the EC Treaty changed between the time the case was filed and the time the case
was decided. Because I have quoted the Advocate General and the European Court of Justice
throughout this essay and because their opinions use the “old” article numbers in the analysis,
rather than the “new” article numbers, this essay also uses the “old” article numbers.

' See Opinion of the Advocate General, C-309/99, Wouters v. NOVA, 9 258 (July 10,
2001), available at http://curia.eu.int/en/jurisp/index.html. The language in the text is a para-
phrase, not a quotation, of the Advocate General’s conclusions.
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III. MY REACTIONS TO THE ADVOCATE GENERAL’S OPINION

My strongest reactions to the Advocate General’s Opinion have
concerned the “spin” it seemed to receive in the media, rather than the
substance of the Opinion.”* I first read the Advocate General’s Opin-
ion shortly after it was issued. My reading was a “quick” one; I fo-
cused on the conclusion and those aspects of the opinion that ad-
dressed NOVA'’s consideration and treatment of the MDP issues. As
detailed below, my reaction was that the Opinion was more of a vic-
tory for lawyers Wouters and Savelberg than I might have expected.

First, the Advocate General opined that the ban was an “under-
taking” in the meaning of Article 85(1) of the Treaty and thus subject
to its antitrust provisions.”> Second, despite arguments to the contrary
from NOVA, the CCBE, and some government intervenors,”* the Ad-
vocate General concluded that a restriction on trade could be found by
looking at the “effects” of a regulation, rather than just at its object.
Third, the Advocate General concluded that the NOVA ban on MDPs
between lawyers and accountants did have the effect of restricting
competition.”> Moreover, in reaching this conclusion, the Advocate
General cited assertions that sounded very “pro-MDP.” For example,
the Opinion endorsed the appellants’ arguments that in the absence of
the MDP ban, “competition would be likely to develop in various
ways.””® The Opinion continued by repeating the appellants’ argu-
ments that “lawyers in association with accountants could also im-
prove the quality and diversity of their services™’ and that “integrat-
ing those various services into a single structure would bring addi-

® 1 confess that one reason why I may have focused on the “spin” rather than the sub-
stance is because the substance is quite dense, concerns areas that are outside my expertise, such
as competition law, and because I spent limited time studying the opinion.

® Opinion of the Advocate General, Wouters v. NOVA, [ 56-87.

* 1d.q97.

2 1d 99116-121.

* 14 q116.

27

1d. 4 118. The full paragraph states:

Conversely, lawyers in association with accountants could also improve
the quality and diversity of their services.

Taking account of their activities, accountants have gained real experi-
ence in some legal spheres, such as tax law, the law of accountancy, financial
law, legislation on aid to undertakings and the rules relating to the
(re)structuring of undertakings. Lawyers could benefit from the experience
acquired by accountants in those various fields and, thus, improve the quality
of the legal services offered.

Furthermore, accountants operate on markets other than that of the provi-
sion of legal services. They also offer services in such areas as the certifica-
tion of accounts, auditing, book-keeping and management consultancy. Creat-
ing an associative structure with accountants would enable lawyers to offer a
distinctly more varied range of services to their clients.
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tional advantages both to the professionals concerned and to consum-
ers.””® Fourth, the Advocate General concluded that the restriction on
competition was indeed appreciable.””  Fifth, the Advocate General
articulated two conditions that must be followed by a bar in order to
justify its exercising, on behalf of the state, the power to regulate
lawyers. The first condition was that the public authorities must re-
serve to themselves the power to determine the content of the essen-
tial rules of the profession.®* The second condition was that the
members of the profession must have access to a legal remedy and
have the right to challenge decisions taken by the bar so as to be able
to contest any anti-competitive conduct within that profession.®’  Al-
though the regulations of many bar associations probably comply
with these two conditions, it did not appear to me that this was a neg-
ligible requirement.

The final step in this analysis was for the Advocate General to de-
termine whether this restriction on competition could be justified.
Although the Advocate General’s Opinion concluded that an MDP
ban was, in his view, necessary, he nevertheless recommended that
the European Court of Justice remand the case to the Netherlands

* 1 9 119. The full paragraph states:

Second, integrating those various services into a single structure would
bring additional advantages both for the professionals concerned and for con-
sumers.

In the first place, lawyers and accountants should be able to achieve
economies of scale since the common structure would comprise a greater
number of service providers. Those economies of scale ought to be reflected
in the cost of providing the services and, eventually, have positive effects for
consumers in terms of price.

Next, clients would be able to turn to a single structure for a large part of
the services required for the organization, management and operation of their
businesses. They would, as a result, obtain services which were better adapted
to their needs since the structure would possess overall and in-depth knowl-
edge of their policies (commercial policy, sales strategy, personnel manage-
ment, etc.) and the difficulties they encounter. In addition, clients ought to be
able to save both time and money. They would not themselves need to coor-
dinate the services offered by the two professional categories (lawyers and
accountants), and could simply communicate to just one person all the infor-

mation necessary for handling their business.
? 1d 9 123. In the subsequent section, the Advocate General also concluded that trade

between EU Member States was affected by the NOVA MDP ban. Id. § 132.

U.S. lawyers may find it especially interesting to note that one of the bases for the Advo-
cate General’s conclusion about the “appreciability” of the restriction is the fact that “the market
share held by the legal profession on the market for legal services in the Netherlands amounts to
between 35 and 50%.” Id. § 125. Because the practice of law by non-lawyers traditionally is
viewed as the improper “unauthorized practice of law” in the U.S., this sentence appears strange
by U.S. standards. In my view, until the MDP debate arose in the U.S., we would have been
much more likely to conclude that 100% of the market share of legal services is provided by
lawyers since legal services are, by our definition, what lawyers do.

* 1d 9212
' 1d 213,
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court so that the Netherlands court could determine whether the MDP
ban indeed was necessary and was “proportional,” i.e., was not more
restrictive than necessary.”

The Advocate General’s Opinion certainly contained strong lan-
guage about why, in his view, an MDP ban between lawyers and ac-
countants is “necessary.” He stated:

185. In the first place, the existence of multi-disciplinary
structures including lawyers and accountants is liable to con-
stitute a threat to the independence of the lawyers.

There is a certain incompatibility between the advisory ac-
tivities of a lawyer and the supervisory activities of an ac-
countant. The written observations submitted by the Associa-
tion show that accountants in the Netherlands have the duty
to certify accounts. They undertake objective examination
and scrutiny of their clients’ records, so as to be able to im-
part to interested third parties their personal opinion concern-
ing the reliability of those bookkeeping data.

Lawyers might no longer be in a position to advise and de-
fend their clients independently if they were to belong to an
organisation that had also to give an account of the financial
results of the transactions in which they acted. In other
words, setting up a body with financial interests in common
with members of the professional category of accountants
poses the risk of tempting—even forcing—lawyers to take
account of considerations other than those exclusively linked
to their clients’ interests.

186. In the second place, the existence of multi-disciplinary
partnerships between lawyers and accountants is such as to
constitute a major obstacle to observance of lawyers’ profes-
sional secrecy.

Once members of the two professional categories have un-
dertaken to share the profits, losses and financial risks con-
nected with their association, they will obviously have an in-
terest in exchanging information about the clients they have
in common. An accountant may be tempted to ask for and
obtain information from a lawyer relating to, for example,
negotiations conducted by the latter in a certain dispute. A

32

1d. 99 184, 196-197, 201.
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lawyer may, vice versa, be tempted to ask questions of an ac-
countant in order to obtain evidence which would help him to
make a better presentation of his client’s case in court.

The risk of violating legal professional secrecy is the greater
because, in some circumstances, accountants are required by
law to impart to the competent authorities information con-
cerning their clients’ activities.”

After concluding that an MDP ban between lawyers and account-
ants may be necessary, the Advocate General stated that in his view,
the “independence and professional secrecy of lawyers cannot be
safeguarded by measures less restrictive of competition.”*

Although this language is certainly damning of MDPs, I found it
interesting and noteworthy that despite this language and his strongly
expressed personal views, the Advocate General did not recommend
that the European Court of Justice uphold NOVA’s regulation. In-
stead, he concluded that the Court did not have enough facts to reject
the lawyers’ arguments about why the MDP ban was unnecessary and
disproportionate.

Thus, after summarizing the lawyers’ arguments about why the
lawyer-accountant MDP ban was unnecessary and not proportional,
the Advocate General recommended that the Court remand the case to
the Dutch court so that it could decide, based on Dutch law, whether
the regulation was necessary and proportional.*®

The Advocate General’s Opinion contained a similar analysis
with respect to the EU Treaty provision that grants EU citizens the
freedom to provide services in any EU Member State. The Advocate
General concluded that NOVA’s MDP ban constituted an obstacle to
the EU Treaty’s guarantee of the right to provide service (thus requir-
ing justification of such a limitation).”” As he did with respect to the
antitrust analysis, the Advocate General recommended that the Euro-
pean Court of Justice find it acceptable for NOVA to adopt “a binding
measure prohibiting lawyers practising in the territory of the Member
State concerned from entering into multi-disciplinary partnership with
accountants if that measure is necessary in order to safeguard law-
yers” independence and professional secrecy.”® According to the

3 Id. 99 185-186 (emphasis in original).
* 1d 9192,

*1d. 9196.

* 1d. 99193-201.

:; 1d. 9 248.

1d. 9257.
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Advocate General, however, the issue of whether a measure such as
an MDP ban is necessary was a question for the Netherlands court.

As this summary shows, there were many points in the Advocate
General’s Opinion about which the appellant lawyers might be said to
have “prevailed.” It therefore came as quite a shock to me when, sev-
eral months later, I ran across the European Court of Justice press
release about the Advocate General’s Opinion that seemed to indicate
that the Opinion was a victory for NOVA and a loss for lawyers
Wouters and Savelberg. The one-page press release issued by the
European Court of Justice accurately described the case. What I
found surprising, however, was the following language, which was in
bold type and emphasized in the press release:

According to Mr. Léger, application of the competition
rules to authorise multi-disciplinary partnerships would com-
promise the obligations which are peculiar to the legal pro-
fession, namely independence, respect for professional se-
crecy and the need to avoid conflicts of interest. In the Ad-
vocate General’s view, there is a certain incompatibility
between those advisory activities and the supervisory ac-
tivities of an accountant. To his mind, the very essence of
the legal profession may preclude the establishment of a
community of financial interests with members of the
professional category of accountants.

In those circumstances, the restriction of competition
caused by the Netherlands regulation seems to him to be
lawful, especially as it does not forbid lawyers and account-
ants separately to offer their services to clients established in
other Member States. It is, to his mind, the measure least
damaging to competition (other forms of cooperation be-
tween the two professions remain possible).*

Although this press release mentioned the recommendation for a
remand to the Dutch court in the last line, it did so by stating that the
Advocate General “considers that it is for the national court to deter-
mine whether those two conditions are satisfied,” referring to the con-
ditions that a bar must follow when enacting rules.*” No mention was
made of the fact that after offering his own opinion, the Advocate
General concluded that the issue of whether the MDP ban itself was

» Press Release No. 26/2001, European Court of Justice, In the Advocate General’s
View, A Prohibition of Collaboration Between Lawyers and Accountants May Be Justified (July
10, 2001) (emphasis in original), at http://curia.eu.int/en/cp/cp01/aff/cp0126en.htm.

A
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necessary and proportional should be referred back to the Dutch
courts.!

I remember being quite shocked after reading this press release
because in my view, the press release seemed to present the Advocate
General’s Opinion as a victory for NOVA and the anti-MDP propo-
nents, rather than as a “mixed bag” opinion, which is how I had
viewed the Opinion. After reading the press release, I immediately
flipped through the Opinion again, panicked that I had somehow mis-
understood it previously. But after carefully skimming the Opinion
again, | once again concluded that my reaction was at odds with the
emphasis given in the Court’s press release. Although the Advocate
General clearly had expressed strong views that might be called “anti-
MDP,” he ultimately could not conclude that the Court had enough
information to be able to reject the lawyers’ arguments that the Dutch
ban was unnecessary and disproportionate. Thus, whereas the press
release focused on his views about necessity, I found the more strik-
ing aspect of the Opinion to be the fact that he recommended a re-
mand.

Moreover, I found it quite significant that the bar was held to be
capable of antitrust violations. I also found it significant that bar rules
now must ensure the opportunity for state review and provide a
method of challenge. Finally, I didn’t find it the least bit surprising
that the Advocate General would remand rather than resolve the issue
of whether a particular regulation was necessary to protect the inde-
pendence and core values of the legal profession. Because the legal
professions and cultures differ significantly among the EU countries,
it didn’t seem surprising to me that the Advocate General was not
willing to issue a global opinion. In short, I considered the Opinion at
best a mixed victory for plaintiffs and defendant and probably more
of a victory for plaintiffs than defendant. I also thought the press re-

' Jd. In this respect, the Advocate General’s Opinion reminds me somewhat of the fa-
mous U.S. Supreme Court case Nix v. Whiteside, 475 U.S. 157 (1986) which considered the
issue of whether a lawyer’s threat to inform the court of his client’s proposed perjury deprived
the defendant of his constitutional right to effective assistance of counsel. Justice Burger, writ-
ing for the majority, held that the Sixth Amendment test is to examine whether the course of
conduct fell within the “wide range of professional responses” and that there was no constitu-
tional violation under the circumstances of the case. Id. at 166. Despite the context of the issue,
Justice Burger suggested that disclosure of perjury was the only proper response for a lawyer to
this situation. Id. at 174 (“The rule adopted by the Court of Appeals, which seemingly would
require an attorney to remain silent while client committed perjury, is wholly incompatible with
the established standards of ethical conduct and the laws of lowa and contrary to professional
standards promulgated by that State.”). In my view, this conclusion was pure dicta, as Justice
Brennan pointed out in his concurring opinion. /d. at 177 (“[T]he Court’s essay regarding what
constitutes the correct response to a criminal client’s suggestion that he will perjure himself is
pure discourse without force of law.”).
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lease did not present a complete picture of the contents of the Advo-
cate General’s Opinion.

IV. ON MDPsS AND “SPINNING” GENERALLY

As explained above, I was very surprised at how the Wouters v.
NOVA case seemed to have been “spun” in the media. On the other
hand, I don’t think I should have been too surprised that my reaction
differed from the media “spin” because I have often found that in the
MDP context, my reactions are at odds with some of the “spin” I read.

For example, I have been surprised by the “spin” associated with
New York’s new rule on ancillary businesses. It is no secret that
some of New York’s bar leaders were among the most vocal and most
effective opponents of the ABA MDP Commission’s proposals. Bob
MacCrate and Terry Cone, for example, spoke out vigorously and
often against MDPs.*> Both of these men were on the New York
State MDP Commission that issued the lengthiest MDP report of
which I am aware.* Although the New York State Report resound-
ingly rejected the ABA MDP Commission proposals, it did recom-
mend that better efforts be made to facilitate multi-disciplinary prac-
tice between lawyers and nonlawyers to aid in the better provision of
legal services.”* While I think this is a laudable goal, I think it is a
very different proposition than the MDP issue that was discussed be-
fore the ABA MDP Commission. Thus, I have been surprised and
bemused to see press reports citing New York as the first state to
adopt an MDP proposal.” Pennsylvania adopted its version of Rule
5.7 on Ancillary Businesses in 1996.%° In short, I find the “spin” on

? See, e.g., Sidney M. Cone III, Testimony to the ABA Commission on Multidisciplinary
Practice (March 12, 1999), at http://www.abanet.org/cpr/conel.html; Report 10F Adopted at the
ABA Annual Meeting 2000, at http://www.abanet.org/cpr/mdp-report10f.html (last visited Apr.
12,2002) (referring to the motion’s reliance on the “MacCrate Report™).

See New York State Bar Association Report, Special Committee on Multi-disciplinary
Practice and the Legal Profession (Jan. 8, 1999), at http:/www.nysba.org/multidiscrpt.html
[hereinafter New York State MDP Report]; Joint Order of the Appellate Divisions Adopting
N.Y. App. Di1v. CT. R. § 1200.5-b (McKinney 2002) (adopting N.Y. CODE OF PROF’L RESPON-
SIBILITY DR 1-106, Responsibilities Regarding  Nonlegal Services), at
http://www.nysba.org/opinions/mdprules.html (last visited Apr. 12, 2002).

" See New York State MDP Report, supra note 43.

’ See, e.g., Press Release, New York State Bar, New Rules Clarify Standards for N.Y.
Lawyers’ Alliances with Nonlegal Professional Service Firms, Court adopts rules proposed by
New York State Bar Association for MDP’s and sets national standard (July 24, 2001), at
http://www.nysba.org/media/newsreleases/2001/ocamdp.htm (“New York now becomes the
first state in the nation to adopt rules that specifically govern lawyer participation in multi-
disciplinary practice groups, or MDP’s, which offer clients a variety of professional services
such as engineering, financial planning, accounting, brokerage, social work, and real estate, for
example.”).

® See Laurel S. Terry, Pennsylvania Adopts Ancillary Business Rule, PROF. LAW., Nov.
1996, at 10, WESTLAW, Lawprac Index.
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the New York rule out-of-sync with my perception about the sub-
stance of this rule.

One of the things that has occurred to me over the past few years
is that the reality of MDPs—what is happening and what will happen
in the future—is not necessarily the same as what one reads about or
what one might expect. After the ABA House of Delegates resound-
ingly defeated the ABA MDP Commission’s proposals in July 2000,
the issue of MDPs seemed to drop off of the media’s radar screen.
The media silence on the issue during the past year suggests to me
that many lawyers are of the view that because the ABA defeated the
MDP Commission proposals, MDPs have also died.

My perception is different. I talk to my students and it sounds
like some of them are working part-time in firms that are currently
offering or contemplating offering activities that look a lot like
MDPs. I look at the Chart of State MDP Activity that the ABA Cen-
ter for Professional Responsibility has continued to maintain and up-
date on the ABA MDP Commission webpage.”” For quite awhile, it
seemed like each time the chart was updated, more committees had
come out in favor of MDPs. Although the majority of states certainly
have rejected MDP proposals, and although no states have actually
adopted MDP rules, I have been interested to see how much the issue
is still actively percolating in many states.*® Thus, although multi-
jurisdictional practice (“MJP”) may be the new media poster issue
(soon to be replaced by the General Agreement on Trade in Services’
(“GATS”) effect on legal services, if I have my way),* I don’t think

’ See Center for Professional Responsibility, American Bar Association, MDP Informa-
tion (Apr. 5, 2002), at http://www.abanet.org/cpr/mdp_state summ.html [hereinafter State MDP
Summary Chart] (prepared with the help of the Oregon State Bar).

North Carolina, for example, recently recommended adoption of a lawyer-control
model. Minnesota’s Task Force has recommended that its Supreme Court adopt rules permit-
ting MDPs. In Colorado, the Board of Governors approved the concept of MDPs and a task
force is now drafting specific rules. Id.

I have recently written several articles about the GATS’ effect on legal services. See
Laurel S. Terry, GATS’ Applicability to Transnational Legal Practice and its Potential Impact
on U.S. Domestic Regulation of Lawyers, 34 VAND. J. TRANSNAT’L L. 989 (2001) (one-hundred
page article exploring the effect of the GATS and its progeny on legal services) [hereinafter
Terry, GATS’ Applicability]; Laurel S. Terry, 2001 Symposium, A Challenge to the ABA and the
U.S. Legal Profession to Monitor the GATS 2000 Negotiations: Why You Should Care, PROF.
LAW. 63 (2001), available at http://www.crossingthebar.com/GATS2000.htm; Terry Interview,
supra note 7, at Question 2 (two page summary of the effect of the GATS).

In my view, it is exceedingly important for lawyers, educators, clients, and regulators
around the world to get “up to speed” on the GATS because the World Trade Organization
(“WTO”) currently is engaged in a new set of negotiations about legal services. In November
2001, the WTO Member States agreed to a schedule in which requests must be submitted by
June 30, 2002, offers must be submitted by March 31, 2003, and the negotiations should be
completed by January 1, 2005. See Ministerial Declaration, World Trade Organization Ministe-
rial Conference, Fourth Session, Doha, Qatar 3, 10 (Nov. 14, 2001), available at
http://www.wto.org/english/thewto_e/minist_e/min01_e/mindecl e.htm. My current mission is
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that the MDP issue has dropped off the face of the earth as much as
one might expect based on the current dearth of articles on the topic
compared to two years ago.

Finally, with respect to “spin,” it is hard not to mention Enron.
As I write this essay, the Enron situation has just begun to unfold,
numerous congressional committees are holding hearings, and nu-
merous Enron officials have asserted their Fifth Amendment rights
when called to testify before Congress. Many of my friends and col-
leagues who know about my work on MDPs have mentioned Enron to
me, seeking my concurrence to their assertions that Enron spells the
death knell for MDPs in the U.S. While I certainly think this is a pos-
sible outcome of Enron, I do not think it is inevitable. It seems to me
that another possible scenario is that the SEC will decide that to pre-
serve an auditor’s independence, an audit firm may not offer signifi-
cant consulting services to a client that it audits. It is also possible
that such a ruling would take away much of the momentum for MDPs
by the Big Five.”® If the Big Five back off of MDPs, then it seems to
me that some of the opposition to MDPs might also dissolve. Mean-
while, states such as Colorado, Minnesota, and Utah appear to be se-
riously contemplating adoption of a rule permitting MDPs. Thus, it
may be that the MDP development would unfold in the U.S. as it
originally did in Germany,’' with the bulk of the MDPs being offered
in small firms to “Main Street” clients. It would indeed be interesting
if that was one of the effects of Enron.

In sum, one of the things I have learned over the past few years is
that I should not expect my reactions to events to match the “spin”
given in the media to events such as the Wouters v. NOVA Advocate
General’s Opinion; New York’s adoption of DR 1-106, N.Y. Code of
Professional Responsibility, Rule on the Responsibilities Regarding
Nonlegal Services; and the effect of the Enron situation on the devel-
opment of MDPs in the U.S.

V. REACTIONS ON READING THE COURT’S OPINION IN WOUTERS V.
NOVA

On February 19, 2002, the European Court of Justice issued its
opinion in Wouters v. NOVA.>> My reaction to the opinion was that I

to encourage lawyers to learn about the GATS so that the U.S. Trade Representative (and his
counterparts in other countries) hears from as broad a constituency as possible.

* 1 am not sure that I agree that such a ruling will result in all arms of the Big Five back-
ing off from their plans to offer legal services, but I note that this was one of the points made by
several commentators in response to the ABA MDP Commission report.

! See Terry, German MDPs, supra note 1, at 1547.
? gy Judgment, supra note 2, at ¥*1. See also Press Release No. 15/02, European Court

of Justice, The Netherlands Rules Prohibiting Multi-Disciplinary Partnerships Between Mem-
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was quite surprised by the outcome. As is explained below in greater
detail, the European Court of Justice agreed with the Advocate Gen-
eral’s Opinion in many key respects. On the ultimate point, however,
the Court departed from the Advocate General’s recommendation.
The Court found that it was not necessary to remand the case to the
Dutch court to determine whether a lawyer-accountant ban was nec-
essary and proportional. I found it very surprising that the Court
would make this ruling despite the Advocate General’s conclusion
that more facts were needed, and I found it even more surprising that
the opinion contained so little analysis to support the Court’s conclu-
sions. A fuller explanation of the Court’s Judgment and my reason-
ing follows.

In contrast to the seven conclusions contained in the Advocate
General’s Opinion, the conclusion of the European Court of Justice’s
Judgment contains only four paragraphs:

1. A regulation concerning partnerships between members of
the Bar and other professionals, such as the Samenwerkings-
verordening 1993 (1993 regulation on joint professional ac-
tivity), adopted by a body such as the Nederlandse Orde van
Advocaten (the Bar of the Netherlands Bar), is to be treated
as a decision adopted by an association of undertakings
within the meaning of Article 85(1) of the Treaty (now Arti-
cle 81 EC).

2. A national regulation such as the 1993 Regulation adopted
by a body such as the Bar of the Netherlands does not in-
fringe Article 85(1) of the Treaty, since that body could rea-
sonably have considered that that regulation, despite effects
restrictive of competition, that are inherent in it, is necessary
for the proper practice of the legal profession, as organised in
the Member State concerned.

3. A body such as the Bar of the Netherlands does not consti-
tute either an undertaking or a group of undertakings for the
purposes of Article 86 of the Treaty (now Article 82 EC).

4. It is not contrary to Articles 52 and 59 of the Treaty (now,
after amendment, Articles 43 and 49 EC) for a national regu-
lation such as the 1993 Regulation to prohibit any multi-
disciplinary partnerships between members of the Bar and

bers of the Bar and Accountants are Compatible with the Treaty (Feb. 19, 2002), at
http://curia.eu.int/en/cp/aft/cp0215en.htm.
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accountants, since that regulation could reasonably be con-
sidered to be necessary for the proper practice of the legal
profession, as organised in the country concerned.™

Despite the difference in numbering, the European Court of Jus-
tice’s Judgment is, in many respects, similar to the Advocate Gen-
eral’s recommendation. First, the Court, like the Advocate General,
concluded that the bar was an “undertaking” in the meaning of Article
85(1) of the Treaty and thus subject to its antitrust provisions.”* In
reaching this conclusion, the Court explicitly rejected the argument
propounded by intervenors Germany, Austria, and Portugal, to the
effect that the bar “may be treated as comparable to a public authority
where the activity which it carries on constitutes a task in the public
interest forming part of the essential functions of the State” and that
the “Netherlands have made the Bar of the Netherlands responsible
for ensuring that individuals have proper access to the law and to jus-
tice, which is indeed one of the essential functions of the State.”> In
doing so, the Court stated:

58.  When it adopts a regulation such as the 1993 Regula-
tion, a professional body such as the Bar of the Netherlands
is neither fulfilling a social function based on the principle of
solidarity, unlike certain social security bodies (Poucet and
Pistre, cited above, paragraph 18), nor exercising powers
which are typically those of a public authority (Sat Flugge-
sellschaft, cited above, paragraph 30). It acts as the regula-
tory body of a profession, the practice of which constitutes an
economic activity.

59. In that respect, the fact that Article 26 of the Advo-
catenwet also entrusts the General Council with the task of
protecting the rights and interests of members of the Bar can-
not a priori exclude that professional organisation from the
scope of application of Article 85 of the Treaty, even where it
performs its role of regulating the practice of the profession
of the Bar (see, to that effect, with regard to medical practi-
tioners, Pavlov, cited above, paragraph 86).%

The Court, like the Advocate General, concluded that a restriction
on trade could be found by looking at the “effects” of a regulation,

® EQy Judgment, supra note 2, at ¥55-57, 9 124.
* Id. at *32, 99 58-59.

* Id at *30,9 53.

*Jd. at *32, 99 58-59.
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rather than just its object and that the Dutch rules were indeed such a
restriction.”” The Court reached this conclusion despite Luxembourg’s
argument that an MDP-ban is pro-competitive:

[TThe Luxembourg Government claimed at the hearing that a
prohibition of multi-disciplinary partnerships such as that
laid down in the 1993 Regulation had a positive effect on
competition. It pointed out that, by forbidding members of
the Bar to enter into partnership with accountants, the na-
tional rules in issue in the main proceedings made it possible
to prevent the legal services offered by members of the Bar
from being concentrated in the hands of a few large interna-
tional firms and, consequently, to maintain a large number of
operators on the market.”®

In explaining why it thought the Dutch MDP ban restricted com-
petition, the Court stated:

As regards the adverse effect on competition, the areas of
expertise of members of the Bar and of accountants may be
complementary. Since legal services, especially in business
law, more and more frequently require recourse to an ac-
countant, a multi-disciplinary partnership of members of the
Bar and accountants would make it possible to offer a wider
range of services, and indeed to propose new ones. Clients
would thus be able to turn to a single structure for a large part
of the services necessary for the organisation, management
and operation of their business (the “one-stop shop” advan-
tage).

Furthermore, a multi-disciplinary partnership of members
of the Bar and accountants would be capable of satisfying the
needs created by the increasing interpenetration of national
markets and the consequent necessity for continuous adapta-
tion to national and international legislation.

Nor, finally, is it inconceivable that the economies of
scale resulting from such multi-disciplinary partnerships
might have positive effects on the cost of services.

A prohibition of multi-disciplinary partnerships of mem-
bers of the Bar and accountants, such as that laid down in the

7 1d. at *41, 9 86.

* Id at*41,9 85.
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1993 Regulation, is therefore liable to limit production and
technical development within the meaning of Article 85(1)(b)
of the Treaty.”

The Court, like the Advocate General, also found that the restriction
on competition was appreciable and affected intra-community trade.*

The next stage of the Court’s analysis, however, differed signifi-
cantly from the conclusion contained in the Advocate General’s Opin-
ion, although the Court relied heavily on the views expressed there.
After concluding that the Dutch ban on lawyer-accountant MDPs was
an appreciable restriction on trade, the Court concluded that such a
ban “could therefore reasonably be considered necessary in order to
ensure the proper practice of the legal profession, as it is organised in
the Member State concerned.”®' Furthermore, the Court found that it
was reasonable for the Dutch Bar to conclude that its objectives could
not “be attained by less restrictive means.”

Given the Court’s analysis here, it declined to address the fifth
and sixth questions that had been posed to it by the Dutch court that
concerned the application to the bar of Treaty article 90(2) and the
condi‘gizons under which the state must supervise the adoption of bar
rules.

* 1d at *41-42, 99 87-90 (paragraph numbers omitted).
6
* I at *44, 9 95 (finding that the restriction affected intra-Community trade); /d. at *45,

91 96 (finding that the restriction in trade was “appreciable”).
1
Id. at *49, 9 107.

62

Id. at *52-53, 99 117-118. The fifth and sixth questions were as follows:
5. If an institution such as the Bar of the Netherlands is to be regarded in

its entirety as an association of undertakings for the purposes of Community

competition law, is Article 90(2) of the EC Treaty (now Article 86(2) EC) to

be interpreted as extending to an institution such as the Bar of the Netherlands

which lays down universally binding rules, designed to safeguard the inde-

pendence and loyalty to the client of its members who provide legal assis-

tance, on cooperation between its members and members of other profes-

sions?

6. If an institution such as the Bar of the Netherlands is to be regarded as

an association of undertakings or an undertaking or group of undertakings, do

Article 3(g), the second paragraph of Article 5 and Articles 85 and 86 of the

EC Treaty (now Articles 3(g), 10, 81 and 82 EC) preclude a Member State

from providing that that institution (or one of its agencies) may adopt rules

concerning inter alia cooperation between its members and members of other

professions when review by the relevant public authority of such rules is lim-

ited to the power to annul such a rule without the authority’s being able to

adopt a rule in its stead?
See id. at *20, 1 39. On these issues, the Advocate General had articulated two conditions that
must be followed by a bar in order to justify its exercising, on behalf of the state, the power to
regulate lawyers. The first condition was that the public authorities must reserve to themselves
the power to determine the content of the essential rules of the profession. The second condition
was that the members of the profession must have access to a legal remedy and have the right to
challenge decisions taken by the bar so as to be able to contest any anti-competitive conduct
within the profession. See supra note 30-31 and accompanying text.
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The Court ended its analysis with the “freedom of services” and
“freedom of establishment” questions.*® Similar to the Advocate Gen-
eral’s Opinion, the Court’s analysis of “freedom of services and es-
tablishment” tracked the Court’s analysis of the competition argu-
ments. The Court found that even if the services and establishment
provisions applied to the Dutch MDP ban and even if such a ban con-
stituted a restriction on the freedom of movement, “that restriction
would be justified for the reasons set out in paragraphs 97 to 109
above.”®

So what were paragraphs 97 to 109? Why did the European
Court of Justice conclude than an MDP ban between lawyers and ac-
countants was acceptable when the Advocate General thought that the
Court did not have enough facts before it and should remand to the
Dutch court? Rather than paraphrase what the Court said and risk
omitting something or mischaracterizing the Court’s statements, I
have reproduced below the Court’s entire analysis in paragraphs 97-
110:

97. However, not every agreement between undertakings or
any decision of an association of undertakings which restricts
the freedom of action of the parties or of one of them neces-
sarily falls within the prohibition laid down in Article 85(1)
of the Treaty. For the purposes of application of that provi-
sion to a particular case, account must first of all be taken of
the overall context in which the decision of the association of
undertakings was taken or produces its effects. More particu-
larly, account must be taken of its objectives, which are here
connected with the need to make rules relating to organisa-
tion, qualifications, professional ethics, supervision and li-
ability, in order to ensure that the ultimate consumers of legal
services and the sound administration of justice are provided
with the necessary guarantees in relation to integrity and ex-
perience (see, to that effect, Case C-3/95 Reisebiiro Broede
[1996] ECR 1-6511, paragraph 38). It has then to be consid-

® The difference between “services” and “establishment” is that services are temporary in
nature and establishment is not. For a general discussion of the EU’s regulation of lawyers and
the principles of establishment and services, see generally Terry Interview, supra note 7, at
Question 1.

4 See ECJ Judgment, supra note 2, at *54, 9 122. Based on this determination, the Court
concluded in the next paragraph that:

[I]t is not contrary to Articles 52 and 59 of the Treaty for a national regulation such
as the 1993 Regulation to prohibit any multi-disciplinary partnership between members
of the Bar and accountants, since that regulation could reasonably be considered to be
necessary for the proper practice of the legal profession, as organised in the country con-
cerned.

Id. at *55,9123.
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ered whether the consequential effects restrictive of competi-
tion are inherent in the pursuit of those objectives.

98. Account must be taken of the legal framework applica-
ble in the Netherlands, on the one hand, to members of the
Bar and to the Bar of the Netherlands, which comprises all
the registered members of the Bar in that Member State, and
on the other hand, to accountants.

99. As regards members of the Bar, it has consistently been
held that, in the absence of specific Community rules in the
field, each Member State is in principle free to regulate the
exercise of the legal profession in its territory (Case 107/83
Klopp [1984] ECR 2971, paragraph 17, and Reisebiiro, para-
graph 37). For that reason, the rules applicable to that profes-
sion may differ greatly from one Member State to another.

100. The current approach of the Netherlands, where Article
28 of the Advocatenwet entrusts the Bar of the Netherlands
with responsibility for adopting regulations designed to en-
sure the proper practice of the profession, is that the essential
rules adopted for that purpose are, in particular, the duty to
act for clients in complete independence and in their sole in-
terest, the duty, mentioned above, to avoid all risk of conflict
of interest and the duty to observe strict professional secrecy.

101. Those obligations of professional conduct have not in-
considerable implications for the structure of the market in
legal services, and more particularly for the possibilities for
the practice of law jointly with other liberal professions
which are active on that market.

102. Thus, they require of members of the Bar that they
should be in a situation of independence vis-a-vis the public
authorities, other operators and third parties, by whom they
must never be influenced. They must furnish, in that respect,
guarantees that all steps taken in a case are taken in the sole
interest of the client.

103. By contrast, the profession of accountant is not subject,
in general, and more particularly, in the Netherlands, to com-
parable requirements of professional conduct.
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104. As the Advocate General has rightly pointed out in
paragraphs 185 and 186 of his Opinion, there may be a de-
gree of incompatibility between the advisory activities car-
ried out by a member of the Bar and the supervisory activities
carried out by an accountant. The written observations sub-
mitted by the respondent in the main proceedings show that
accountants in the Netherlands perform a task of certification
of accounts. They undertake an objective examination and
audit of their clients’ accounts, so as to be able to impart to
interested third parties their personal opinion concerning the
reliability of those accounts. It follows that in the Member
State concerned accountants are not bound by a rule of pro-
fessional secrecy comparable to that of members of the Bar,
unlike the position under German law, for example.

105. The aim of the 1993 Regulation is therefore to ensure
that, in the Member State concerned, the rules of professional
conduct for members of the Bar are complied with, having
regard to the prevailing perceptions of the profession in that
State. The Bar of the Netherlands was entitled to consider
that members of the Bar might no longer be in a position to
advise and represent their clients independently and in the
observance of strict professional secrecy if they belonged to
an organisation which is also responsible for producing an
account of the financial results of the transactions in respect
of which their services were called upon and for certifying
those accounts.

106. Moreover, the concurrent pursuit of the activities of
statutory auditor and of adviser, in particular legal adviser,
also raises questions within the accountancy profession itself,
as may be seen from the Commission Green Paper
1996/321/01 “The role, the position and the liability of the
statutory auditor within the European Union” (OJ 1996 C
321, p. 1; see, in particular, paragraphs 4.12 to 4.14).

107. A regulation such as the 1993 Regulation could there-
fore reasonably be considered to be necessary in order to en-
sure the proper practice of the legal profession, as it is organ-
ised in the Member State concerned.

108. Furthermore, the fact that different rules may be appli-
cable in another Member State does not mean that the rules in
force in the former State are incompatible with Community
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law (see, to that effect, Case C-108/96 Mac Quen and Others
[2001] ECR 1-837, paragraph 33). Even if multi-disciplinary
partnerships of lawyers and accountants are allowed in some
Member States, the Bar of the Netherlands is entitled to con-
sider that the objectives pursued by the 1993 Regulation can-
not, having regard in particular to the legal regimes by which
members of the Bar and accountants are respectively gov-
erned in the Netherlands, be attained by less restrictive means
(see, to that effect, with regard to a law reserving judicial
debt-recovery activity to lawyers, Reisebiiro, paragraph 41).

109. In light of those considerations, it does not appear that
the effects restrictive of competition such as those resulting
for members of the Bar practising in the Netherlands from a
regulation such as the 1993 Regulation go beyond what is
necessary in order to ensure the proper practice of the legal
profession (see, to that effect, Case C-250/92 DLG [1994]
ECR I-5641, paragraph 35).

110. Having regard to all the foregoing considerations, the
answer to be given to the second question must be that a na-
tional regulation such as the 1993 Regulation adopted by a
body such as the Bar of the Netherlands does not infringe Ar-
ticle 85(1) of the Treaty, since that body could reasonably
have considered that that regulation, despite the effects re-
strictive of competition that are inherent in it, is necessary for
the proper practice of the legal profession, as organised in the
Member State concerned.®

As this excerpt shows, the Court provided a lengthy analysis in
paragraphs 97-107 of the grounds for its conclusions that the Dutch
bar rule was necessary in order to protect the important values of the
independence of the legal profession and lawyer secrecy. Although
one might perhaps disagree with this analysis, the Judgment explains
how the Court reached its conclusion.

What is surprising to me, however, is how little explanation the
opinion contains with respect to the issue of whether the regulation
was more restrictive than necessary. The Court appears to have sim-
ply deferred to the Dutch Bar authorities’ analysis on this point, stat-
ing that “the Bar of the Netherlands is entitled to consider that the

® Id. at *45-51, 99 97-110.
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objectives pursued by the 1993 Regulation cannot . . . be attained by
less restrictive means.”

Similarly, the concluding paragraph of this section of the Judg-
ment states:

[the Dutch Bar rule] does not infringe Article 85(1) of the
Treaty, since that body could reasonably have considered that
that regulation, despite the effects restrictive of competition
that are inherent in it, is necessary for the proper practice of
the legal profession, as organised in the Member State con-
cerned.”’

I found the Court’s analysis of “proportionality” particularly sur-
prising in light of the Advocate General’s Opinion. The Advocate
General had concluded that in his view, the Dutch Bar rule was “pro-
portionate”; he did not find persuasive the arguments that less restric-
tive means were available to protect the independence of the legal
profession and lawyer secrecy.”® Unlike the Court’s Judgment, how-
ever, the Advocate General summarized the plaintiffs’ arguments
about why the Dutch rule was more restrictive than necessary:

Supporters of the existence of integrated structures maintain
generally that several mechanisms make it possible to ensure
compliance with the rules of professional conduct particular
to the legal profession. In their view: (1) the Association can
adopt disciplinary measures in respect of lawyers who fail to
fulfill their professional duties; (2) contractual agreements
may stipulate expressly that members of the structure must
perform their obligations under the rules of professional con-
duct; and (3) a Chinese wall mechanism makes it possible to
prevent any transfer of information between lawyers and ac-
countants.

Moreover, although he explained the reasons why he did not find
these arguments persuasive, the Advocate General ultimately con-
cluded that “the Court is not in possession of sufficient evidence to
settle the question itself of the proportionality of the contested Regu-
lation.”™ In light of the Advocate General’s conclusion that a remand
was necessary on the issue of proportionality or less restrictive means,

® Id. at *49-50, 9 108.
" Id. at *50-51, 9 110 (emphasis added).

* Opinion of the Advocate General Philippe Léger, Case C-309/99, Wouters v. NOVA,
99 190, 194 (July 10, 2001), available at http://curia.eu.int/en/jurisp/index.html.

* 1d. 9193,
* 1d.919.
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I was very surprised that the Court’s Judgment did not summarize the
plaintiffs’ arguments about the less restrictive means they believed
were available, the Court’s reasoning about why those means were
insufficient, or why a remand on these issues was inappropriate.”’ In
short, I found it surprising that the Court was willing to rely on the
bar’s judgment with respect to these issues, without a fuller explana-
tion of why such deference was appropriate.

While the European Court of Justice’s deference to the Dutch Bar
with respect to the issue of whether a bar rule is “proportional” may
be a relief for bars and regulators around the world, I am not con-
vinced that bars should expect to consistently receive such deference
to their judgment concerning whether a less restrictive solution would
be adequate. An example in which such deference was not given to
the bars is the landmark U.S. Supreme Court case Bates v. Arizona.™
Bates found unconstitutional Arizona’s rule that prohibited lawyers
from advertising their fees. Although the bar offered several justifica-
tions in support of the rule restricting price advertising, the court ex-
amined the justifications closely and concluded that the goals could
be served through less restrictive means.” In other words, in Bates,
the U.S. Supreme Court was not willing to defer to the judgment of

71 . . . .
Because an impetus for this essay was the disconnect I perceived between the Advocate

General’s Opinion and the accompanying press release, it was ironic that on the eve of sending
this essay to Case Western, I once again read a press story that caused me to panic and worry
that I had completely misunderstood the Court’s Judgment. After completing this essay, I read
some of the press stories that had been issued about the Judgment. Several of these stories refer
to the fact that the case is not over and that it is now up to the Dutch Council of State, the Dutch
high court, to resolve all the issues. See, e.g., James Pressley, EU Court Permits Dutch Ban on
Accountant-Lawyer Links, BLOOMBERG NEWS, Feb. 19, 2002, LEXIS, All Bloomberg News
File (“In its ruling today, the European Court said the Dutch ban impeded competition. The
judges added though, that this restriction could be justified if it was necessary to safeguard the
independence and professional secrecy of lawyers. It was up to the national court to decide if
that was the case, the court said. The case now goes back to the Dutch court for a final ruling,
which must follow the reasoning laid down by the European court.”) (emphasis added).

Despite this news story, I see nothing in the Court’s Judgment to suggest that it is up to
the national court to decide whether the Dutch MDP ban was necessary and proportional.
Whereas the Advocate General specifically included this aspect in his Opinion, the Court’s
Judgment contains no language stating that it is up to the Dutch court to decide the issues of
necessity and proportionality. Nor is any statement to this effect included in the press release
about the case.

Because this case was referred by the Dutch court, the news report is correct that the case
goes back to the Dutch court for a final ruling. In my view, however, it is inaccurate to state
that it is up to the national court to decide whether the restriction was necessary. While the
comments of Arthur Andersen following the case suggest that Andersen and its affiliated law-
yers may offer that argument to the Dutch court, I think it is optimistic for them to assume that
this issue was left open by the European Court of Justice. See, e.g. Michael Mann & Nikki Tait,
“Big Five” Plans for Legal Tie-Ups Suffer Setback, FINANCIAL TIMES (LONDON), Feb. 20,
2002, at 8 (“Andersen Legal said it would continue to press its case with the Dutch Council of
State, which must now make the final ruling in the matter.”).

® 433 U.8.350 (1977).
3
7]
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the bar about whether the challenged rule was more restrictive than
necessary. (The concept of “less restrictive means” is referred to as
“proportionality” in EU law’* and in the NOVA opinion.”)

Another example of a case where deference was not shown is
Barnard v. Thorstenn.”® In Barnard, the U.S. Supreme Court ruled
that it was unconstitutional for the Virgin Islands to impose a one-
year residency requirement on lawyers who wished to be licensed to
practice law in the Virgin Islands. Although the Court recognized the
validity of the objectives the bar was trying to achieve and although
the bar argued that a residency requirement was required in order to
achieve those goals, the Supreme Court ruled that there were less re-
strictive means available by which the bar could achieve its goals.”’
In short, the Court refused to defer to the bar’s judgment about
whether the means used were necessary, but instead performed its
own analysis. In this respect, the case differs significantly from the
approach used by the European Court of Justice in Wouters v. NOVA.

Moreover, it is clear that in the context of the ongoing work of the
GATS,”® some bar associations are worried about whether all decision
makers will show the same deference to bar rules as did the European
Court of Justice. The Canadian Bar Association and the Federation of
Law Societies of Canada, for example, have voiced concerns about
extending the GATS “accountancy disciplines”” to the legal profes-
sion because of concerns about the WTO appellate body’s jurispru-
dence interpreting the requirement that regulations not be more re-
strictive than necessary.®” The CBA paper, for example, stated:

™ See, e.g., Opinion of the Advocate General Philippe Léger, Case C-309/99, Wouters v.
NOVA, 9 189-190 (July 10, 2001), available at http://curia.eu.int/en/jurisp/index.html.

See ECJ Judgment, supra note 2, at *49-51, 4 108-110.
76

489 U.S. 546 (1989).

" Id. at 554-58.

* The GATS is technically Annex 1b to the Final Act Embodying the Results of the Uru-
guay Round of Multilateral Trade Negotiations: General Agreement on Trade in Services, 33
LL.M. 1125, 1168 (1994), available at http://www.wto.org/english/docs_e/legal e/final e.htm
(last visited Apr. 11, 2002). For a list of articles discussing the GATS and its applicability to
legal services, see the articles cited supra in note 49.

* The “accountancy disciplines” were adopted by the WTO in December 1998. See
WTO Council for Trade in Services, Decision on Disciplines Relating to the Accountancy Sec-
tor (Dec. 15, 1998), at http://docsonline.wto.org/gen_home.asp? language=1. These “Disci-
plines” are available on the Internet at Press Release, WTO adopts Disciplines on Domestic
Regulation for the Accountancy Sector (Dec. 14, 1998), at http://www.wto.org/english/
news_e/pres98_e/pr118 e.htm. For a discussion of these disciplines, see Terry, GATS’ Appli-
cability, supra note 45, at 1050-58. The WTO Working Party on Domestic Regulation is a
forum in which WTO Member States, including the U.S., are engaged in a discussion about
whether the accountancy disciplines should be extended to cover all service sectors, including
legal services. See id. at 1042, 1047-49.

* See Canadian Bar Association, Submission on The General Agreement on Trade in
Services and the Legal Profession: The Accountancy Disciplines as a Model for the Legal Pro-
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The remainder of the disciplines may potentially raise prob-
lems for the Canadian legal profession and therefore cause
the CBA concern. These are summarized below.

Article I: General Provisions: para. 1 - This provides that
regulatory measures must not be “prepared, adopted or ap-
plied with a view to or with the effect of creating unnecessary
barriers to trade.” Further, it commits Member States to “en-
sure that such measures are not more trade-restrictive than
necessary to fulfil [sic] a legitimate objective.” Finally, it
provides a non-exhaustive list of “legitimate objectives”
which includes: quality of service, professional competence
and integrity.

WTO dispute resolution panels under the General Agreement
on Tariffs and Trade (GATT) have articulated a very high
standard for the word “necessary” under Article XX of the
GATT. A party must establish there “were no alternative
measures consistent with the General Agreement or less in-
consistent with it” that could reasonably be expected to have
attained the relevant objective. In the dozen or so cases
which have been decided under Article XX, a member state’s
measure has never been upheld on the grounds of “neces-
sity.” Further, the burden of establishing necessity falls upon
the party imposing the restriction."’

The three examples cited above suggest to me that despite the
considerable deference shown by the European Court of Justice to the
Dutch Bar’s evaluation of MDPs, not all bars can expect such defer-
ence from courts in the future. Although the European Court of Jus-
tice upheld the ruling of the trial court opinion by deferring to the
judgment of the Dutch Bar with respect to the issue of whether an
MDP ban was “proportional,” I continue to believe that bars around
the world must be prepared to explain why less restrictive alternatives
are not sufficient. I also stand by my 1998 conclusion that because
“one must at least contemplate that a court will accept the Big Six
arguments and find the MDP bans to be overbroad and unjustified, it

fession 1 (Nov. 2000), at http://www.cba.org/epigram/november2000/
pdf/00%2D30%2Deng.pdf; Federation of Law Societies of Canada, Meeting Canada’s Current
Obligations for the Legal Profession Under the General Agreement on Trade in Services
(GATS) of the World Trade Organization (WTO) (Feb. 2001) at http://www.flsc.ca/english/

committees/wto/reports/200 1 wtomwmpaper.doc.
81

Id. at9.
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is worthwhile to think about the effect of such a ruling on the inter-
pretation of lawyers’ legal ethics and obligations.”*

CONCLUSION

Although I was sorry to have missed participating in the Case
Western Symposium and hearing the papers presented by Charles
Wolfram and Carole Silver and the remarks of the commentators, I
have enjoyed this after-the-fact opportunity to share my first reactions
to the European Court of Justice case Wouters v. NOVA. Although
my thoughts about the case may mature upon longer and further op-
portunity for reflection, I suspect that my views about the case will
not change radically. Furthermore, I expect that even in the future, my
views about the case may be out of step with the mainstream “spin.”
I would not be surprised if the “spin” continues to focus on the blow
this case has given to MDPs by upholding the Dutch Bar ban.*’ In
contrast to this “death-knell” view, I suspect that even upon longer
reflection, I will continue to believe that: (1) this case articulated
some significant conditions to bars’ abilities to regulate lawyers; and
(2) that bars should not expect to have all decision-makers in the fu-
ture defer so completely to the bars’ judgment about whether a rule is
more restrictive than necessary.

® What If?, supra note 1, at 7-26.

® See, e.g., Siobh N. Creaton, Accountants’ Pacts with Lawyers Ruled Out by EU Deci-
sion, THE IRISH TIMES, Feb. 20, 2002, at 16, LEXIS, The Irish Times (“A ruling by the Euro-
pean Court of Justice has effectively ruled out partnerships between lawyers and accountants
here.”); James Pressley, EU Court Permits Dutch Ban on Accountant-Lawyer Links,
BLOOMBERG NEWS, Feb. 19, 2002, LEXIS, All Bloomberg News File (“The ruling cuts to the
heart of a growing business that’s already worth hundreds of millions of dollars in fees each
year.”); Paul Rogerson, European Court Deals Blow to One-Stop Shops, BUSINESS A.M., Feb.
20, 2002, LEXIS, Business A.M. File (“The European Court of Justice has dealt a blow to the
EU-wide expansion of ‘one-stop shop’ professional services firms which offer both accounting
and legal services.”).



