FBI file, Cleveland office, May 12, 1964:

“It is his belief that practically every professional musician in the country owns at least one
of these fake music books as they constitute probably the single most useful document
available to the professional musician. They are a ready reference to the melodies of
almost every song which might conceivably be requested of a musician to play.”

Pop Song Piracy, Fake Books, and a Pre-history of Sampling
Barry Kernfeld

(Presented at "Copyright and the Networked Computer: a Stakeholder's Congress,"
University of California Washington Center, Washington, DC, November 6, 2003.)

The pre-conference@announcemenindicatesthat many of you are here as stakeholdersn the
interplay betweencopyright and the networkedcomputer.l am here as a representativeof a
muchmoreobscuresetof stakeholdersin the interplay betweencopyrightandthe bootlegfake
book. Beforerunningthrougha surveyof the history of fake books,| shouldmentionthat this
subjecthas a deeplyautobiographicacomponentjnsofaras | have,over the courseof many
years, turned from somewhatof a hack into a fairly respectablelocal professionaljazz
saxophonistyery muchon the strengthof what | havelearnedfrom illegal fake books.In this
regard, copyright has been nothing but an obstacle to personal growth and artistic achievement.

I'd like to give a quick soup-to-nutdour throughthe secondnalf of a bookin progressentitled
Pop SongPiracy: Bootleg SongSheetsfake Books,and America’sFirst Criminal Copyright
Trials. The first half of my book might be called “Napster in the 1930s.” It resurrectsthe

forgottenstory of bootlegsongsheetqinitially, newspaper-sizedheetsof pop-songlyrics, and
then, from the mid-1930s,song-lyric magazines)The bootlegsheetswhich emergedn 1929,
elicited a hystericalresponsdrom the music industry, which fought vigorously againstthese
productsfor roughly a decade using every legal ploy available,before discovering,extremely
reluctantly and somewhatinadvertently,that assimilationwas a much more successfupolicy

thanprohibition. The simpleandobvioushistoricallessornto bedrawnfrom this story, is thatthe

essentiahatureof the Americanmusicindustryis to defenddeeplyentrenchednterestswithout

regardfor changeandin its current-dayreactionso NapsterandKazaa the industryis re-living

an expected and already well-established mode of behavior.

The secondhalf of my book-in-progresaincoversthe history of fake books—anthologie®f
notatedpop songs,andlater, of jazz tunes,andstill later, of musicfrom othergenres;ncluding
bluegrasdake books,fake booksof Broadwayshowtunes,and The Ultimate ChristmasFake
Book. This portion of the pop-songpiracy story might be called“A Prehistoryof Sampling,”
becaus®f strongparallelsto that current-dayactivity, aspracticedby hip-hopartistsandothers.
Unlike songsheetsof the 1930s,which did for printed musicwhatinternetsong-sharingvould
later do for recordedmusic, pioneeringa new formatfor disseminatingpop songsto the general
public, fake books beganas sampling later would, as a specializedmethodologyassociated

*  http://www.personal.psu.edu/bdk4/  Email: bdk4@psu.edu
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Copyright 1519 by Broadway Musis norp--Asaigne(‘].Q'Sl %« Joe Davie, Inc-&esignsd 1929 %5 Triangle Mus. Pub co.

Title: AFTHER YOU'V™ GONE
Performing Rights licensed through: ASCAP
Writers: Creamer and l.ayton
Copyright Info.: See below

Publisher and address: Joe Davis, Inc, 1619 Broadray, LY.

Orchestrated by: Playing Time Price
Vocal Orks in: Qapeg on Tune Ner Mards aT8 Pprice
Piano copies in: o s Price 50¢

Recorded by:

Other information: Copyrlght 1918 by Broadway lusic Corp. N.Y.
Copyrizht Assigned 1929 to ™riangle l'usic Pub.Co. Y.
Copyright asmgned 1931 to Joe Dav1s Inc. N,Y.

Printed by TUNE-DEX INC., 1619 Broadway, N. Y. C., by permission of the copyright owners.

Int'l copyr't secured. All rights reserved, incl. the right of arrangement & public performance for profit.

W . | This copy is intended for PROFESSIONAL use ONLY, and anyone found reselling it
amlng- will be prosecuted under the copyright law by the copyright owners.
Copyright 1942, George Goodwin, 1619 Broadway, New:York City

Example 1: The front and back of a Tune-Dex card for “After You've Gone,” a song
which resides in the public domain, its copyright having finally expired in the 1990s.

specifically with professionaimusicians,and spreadout into a broaderarenaonly someyears
later. In our day, hip-hop composershave sampledfragmentsof recordedjazz and pop, and
transformedthesefragmentsinto dancegrooves.A half-centuryago, musiciansbeganto use
fake-booksas visual aids in the courseof applying African-American-derivedmprovisatory
methodsto notatedcompositionspnamelythe corpusof mainstreanmAmericanpopularsong.in

effect, if | may use the modernconcept“sampling” in an anachronisticmanner,fake books
sampled sheet music.

In May 1942 GeorgeGoodwin, a radio stationdirector,sentout the first monthly issueof 100
Tune-Dexcards.This was the era of 3- by 5-inch cardsin American libraries, and Goodwin
soughtto createan analogouscardcataloguefor the musicindustry.As you canseein example



|| Which of These Worries Are Yours?

CAN'T FAKE REQUESTS. (Can’t remember pick up or release)

CAN'T PLAY REQUESTS. (Not up on your tunes)

CAN'T FIND PUBLISHERS OF TUNES YOU WANT.

DON'T KNOW IF TUNES ARE ASCAP, BMI, SESAC, etc.

MUST WADE THROUGH FILES OF MUSIC TO ARRANGE A
PROGRAM.

MUST DRAG STACKS OF ORKS & PROS WHERE EVER YOU
WORK.

WISH YOU COULD GET ADVANCE INFO ON NEW TUNES.

These Problems Are Simply, Quickly and Completely Solved by

TUNE-DEX

(The Trade Encyclic Music Reference Index}

It vou ecan show proof of vour professiomal activity in the entertainment field, you can
~ubseribe to this helpful service. at the cost of only a few cents a day. Tune-Dex cards,
anly 3”x5”, detail complete information about each tune—publisher, address, orchestrater,
Loy, prices, copyright info. rte. and a chorded lead sheet of the chorus.

FREE—Samples of Tune-Dex cards and information.
Write NOW to

TUNE-DEX, INC. Dept. D-10, 1619 Broadway, New York City

—HOW MANY JOBS HAVE YOU LOST |

Because You’re Not Up On Your Tunes?

@ Do you get stuck on requests?

@® Can’t you locate tunes and publishers?

@ Are you sure about performance rights’ clearance?
® Are you married to huge stacks of music?

TUNE-DEX Can Solve All These Problems

Tune-Dex card service (100 a month) on new and old songs, costs only
four cents a day! 74 publishers now represented. The most talked about
thing in music circles this year.

FREE—Sample cards and complete informaFion: Just
write on your letterhead. WARNING—This service is only
for professionals in or connected with the music business.

1619 D BROADWAY
T"NE'DEX, lll(:. NEW YORK CITY

Example 2: Tune-Dex advertisements aimed at musicians:
“Which of these Worries are Yours?”, Metronome, lviii (October 1942), p.23.
“How Many Jobs Have You Lost Because You're Not Up On Your Tunes?”,
Down Beat, ix (November 1, 1942), p.8.

1, thefront of eachcardgavethe mostfamiliar phrase®f a pop-songmelody,with lyrics below
themelody,andchordsymbols--shorthanduidesto pianoandguitaraccompaniment--aboube
melody. The backof eachcardidentified the copyrightholderandthe performingrights agency
controlling the song’slicensing,and it gave referencego piano and vocal sheetmusic, and
perhaps also to orchestrations for dance bands or vocal groups.



The Tune-Dex was a huge and immediate success,adoptedindustry-wide, in film, radio,
recording,and advertising,for the day-to-dayroutine of operationsinvolving programmingor
licensing.It ranto 25,000cardsand endedin 1963 only becausdll-health forced Goodwin’s
retirement. He died in 1965.

As an adjunct to his principal promotional campaign,Goodwin promotedthe Tune-Dexto

professionakntertainersn the emergingfield of cocktail music. The advertisementWhich of

theseWorriesare Yours,” example2, appealedo afeeling of musicalinadequacylf acustomer
hada requestandthe musiciandidn’t know, or couldn’t remembeia song,the Tune-Dexcould

cometo therescuelt was,in effect,atwist on theold cliché,“If you huma few bars,| canfake

it.” Instead, with a Tune-Dex card at hand, “lehda few bars, | can fake it.”

But Goodwinwaswrong aboutthe utility of his design.A card cataloguewas a handything to

havesitting in a radio studioor an ad agencyoffice, but no-onein his right mind would bring a

card catalogueto a cocktail lounge. And having a couple thousandloose index cardswas
probablyevenmoreunwieldy anddisastroughansortingthroughcountlesdoosefull-size pages
of promotionalcopiesof sheetmusicor orchestrationgthe “pros” and“orks” in Goodwin’sad).

What musiciansneededwas a bound collection of Tune-Dex cards organizedby title, by

songwriter, or by dance category. A fake book.

The music publishing industry refusedto authorize such a book, assertingthat it would

underminesheetmusicsales.Gangstersteppednto the gap,filling a newnichein our musical
economy.Thefirst bootlegfake books,photostatcollectionsof Tune-Dexcards,werepublished
in 1949. A Down Beat magazinearticle from 1951, example3, refersto an FBI investigation
which eventuallyran throughthe 1960sand led to two full-blown trials for criminal copyright
infringementin FederalDistrict Court in Manhattan.In both instancesthe defendantswere
found guilty, but theyreceivedno jail sentencesandthe minimum fines allowedby law. At the

latter trial, JudgeJ. Weinfeld had this to say: “Assuming, as the defendantsallege, that ‘fake

books’ havebeenacceptedy the musicindustry without opposition,we havenot yet reached
the point, at leastin this court’s view, where an industry customand practiceservesto repeal
criminal laws.” This declaratiorsoundedorceful andrighteous—thdaw prevails—butt turned
out to be hot air, really. JudgeWeinfeld waswrong and hadit backwardsin any meaningful,
longstanding,widespreadsense,custom and practice held sway over the law. The law had

attemptedto expressa prohibition, but that prohibition had been repeatedlyignored, and

hereafteit would be permanentlygnored.To my knowledge therehavebeenno furtherfederal
trials surroundingbootleg fake books. Thesebooks are still disapproved.and available only

surreptitiously,but by the late 1960ssheetmusic was becomingan antiquarianitem, and any

allegationthatbootlegfake-booksaleswerecuttinginto legitimatesheet-musisaleswould have
to be temperedoy the fact that both domainswere insignificantin the contextof the emerging
arenas of record and movie piracy.

In themid-1970sthe musicindustrybeganto put outlegitimate,copyrightedcollectionsof pop-
song fake books. Almost immediately, bootleg pop-songfake books faded away. What a
surprise Prohibitionfailed. Assimilationworked. But no soonerdid the musicindustrylearnits
lessonafteraquarter-centurypf wrong-headedness therealmof pop song,thanthe whole ball
game shifted to another field and started up all over again, in the realm of jazz.

4
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Move Grows To Scrap
L.A.'s Jim Crow Union

By CHARLES EMGE
Hollywood— A campaign launched by members of both
Local 47 and AFM’s Local 767, the union’s Jim Crow branch
here, to bring about an amalgamation of the two organiza-

tions is moving along, but with

little indication up to now that

the obstacles involved will be over-
come in the near future.

Latest development in the cam-
vaign is the inauguration of'a
series of Sunday afternoon jazz
sessions at Humanist hall, 307 S.
TUnion street, to help defray ex-
penses in  connection with the
vrinting and circulation of peti-
tions requesting officials of both
Local 47 and local 767 to bring
about the necessary action.

Some 600 Already

It’s said that some 600 names,
signed by musicians from both
¢groups, have been affixed to the
petitions to date and that the peti-
<‘ons will be presented when the
mumber reaches 1,000.

No official cognizance of the
matter had been taken by officers
~f either Local 47 or Local 767.
An officer of the colored union,
who preferred not to be mentioned
by name, told Down Beat:

“Of course we know about it.
The boys have been up here talk-
ng about it. We told them ‘go
ahead and sign if you want to. It’s
a free country.’” But we just don't
<hink it will do any good. And
e are a lot of Local 767 mem-
s who think they'd have even
s chance at good jobs if they
were members of Local 47 than
+hey do now.”

¢Couldn’t Hurt’

The younger (and many of the
“ler) competent Negro musicians
~re believe their chances of get-

¢ at the high-salaried jobs in
il motion pictures and tele-
ion work would be no worse,
1 probably would be better, if
ey were “integrated” with the
-.usic profession as full members

¢ Local 47.

They feel that as long as the
“-white” union is represented by a
cy, lavishly-furnished building
Vine street near the heart of
Hollywood, and the Negro union
the ramshackle, slumiike, con-
~rted old dwelling on Central ave-
-<ie, they are facing an additional
-svechological barrier.

The Local 47-Local 767 situa-
<.n is a “gentlemen’s agreement”
zrrangement typical of many AFL
abor groups (the AFM is not the
rly one in which racial discrimi-
~ation is practiced). The white
_ocal has no written statute bar-
Negroes from membership.
hat at least two, and probably
swore, Local 47 members are
Newroes (by descent) is fairly
il known. They have “passed”
and are accepted.

o

Example 3: One of several ente

pletely disappeared.

The Negro local, whose members
have been hit much harder by the
slumyp that hit the dance and nitery
business during the last two years
than Local 47 musicians, is in bad
shape financially. This could bring
about the proposed amalgamation
sooner than any other factor.

If Local 767 reaches the disinte-
gration stage due to financial pirob-
lems (and some say this is very
close)} it would be logical, under
present-day, more advanced think-
ing, to shift its active membership
(a very small percentage of its

(Turn to Page 19)

| For Eagles Only

Wiesbaden, Germany—To hear
Stormy Steed sing, you’d prob-
ably have to join the air force
and get sent to Germany. Stormy,

a green-eyed redhead and an
American whose fame extends
from Tripoli and the Riviera to
Weishaden, sings with one of
Germany’s top dance outfits,
Theo Koester’s band, at the air
foree’s special service’s Eagle

club here.

FBI Taking Action Vs.
Tune-Dex Bootleggers

New York — One of the
most flagrant examples of
music bootlegging in recent
years was subjected to federal
serutiny last month when the FBI
stepped into the Tune-Dex piraey
case,

The legitimate Tune - Dex card
service has been so seriously
handieapped by the swiping of its
miniature lead-sheets, and by the
consequent reluctance of pub-
lishers to continue their deals
with Tune-Dex, that George Good-
win, who operates the service, re-
cently decided to abandon it as
soon as present subscriptions run
out. He will continue, however, to
operate Song - Dex, which relies
entirely on public domain ma-
terial.

Last year civil action was taken
through Music Publishers’ Pro-
tective association against a Chi-
cago group found printing and
distributing Tune-Dex information
illegally. Shortly after this case
had been settled and damages paid,
it was found that another mob in
Milwaukee and Chicago had begun
operating on an even bigger scale.

Using photostats of three Tune-
Dex cards on each page, this out-
fit published a loose-leaf, ring-
bound book containing 1,000 songs.
After somehow obtaining member-
ship lists of AFM locals, the
pirates had been selling these and
similar books to musicians for
prices ranging from $10 to $25

a set, completely ignoring copy-
rights on the tunes and arrange-
ments.

! Between the FBI and MPPA it
"is expected that effective action
will be taken shortly against this
latest crop of racketeers, whose
;operations are reported to have

spread to Philadelphia, Boston,|¢

‘and several other cities,

Duke’s Birdland
Success Brings

Fast Return Date

New York — Duke Ellington
drew such big crowds and excited
comment during his recent weeks
at Birdland that he was im-
mediately booked for another 10
days at the spot opening June 21.

The band also goes into Meadow-
brook the week of June 5, im-
mediately prior to its June 12
Lewischn stadium concert with
the NBC Symphony.

Ellington cut his first big-band
sides with the new personnel last
week, waxing Threesome as a two-
part opus as well as Louie Bell-
son’s The Hawk Talks. Latter was
not dedicated to Coleman Hawkins
as has commonly been supposed,
but to Harry James, who is known
to his sidemen as The Hawk.

) 11 ¢
rtainment trade-paper reports on fake-book bootlegging
in the early 1950s. Reproduced by permission of Down Beat magazine.
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During the academicyear 1974 - 75, two studentsat the Berklee College of Music in Boston
createda bootleg fake book called The Real Book, becauseit endeavoredo notate what
professionaljazz musicianswould really play, in contrastto the simplified versionstypically
givenout on sheetmusicandreproducedn earliergeneration®f fake books.Example4 shows
a samplepagefrom this fake book. SteveSwallow, a professionabassisteachingat Berkleeat
that time, reportedthat the students’intention was “to make a book that containeda hipper
repertoire, more contemporary repertoire. They thought about what would be involved in doing it
legally, paying royalties,and couldn’t seethe possibility of settingup a mechanismfor doing
that. They didn’'t have the time, nor did they have any moneyto invest.” One of the book’s
creatorswasa studentof guitaristPatMetheny.Methenyhadthis to say:“Honestly, at the time,
neitherl nor probablyanyoneelseconsideredhatTheRealBookwould everhavemuchof alife
beyondthe few interestedpartieswho were aroundthe scene No one knewthat it would ever
become an almost biblical reference work to young musicians.”

Swallow describedthe book’s impactat its inception:“In orderto walk to the roomswherel
taughtmy ensemblesn Berklee,l hadto run the gamutof dozensof rehearsalooms,down a
corridor. On eithersideof this corridor | would heartwenty or thirty guysplaying standardsand
a month after The Real Bookwas published,all of a suddenl was hearingthe right changedo
tunesthat had beenbutcheredlt usedto be a hilariousjourney down the corridor, to hearthe
flagrantharmonicviolationsjust spewingout of theserooms.It’s not to saythatall of a sudden
everything sounded great and it was Bill Evans at every turn, but there was a huge
improvement.” asked?How do you think thatthatweighedagainsttheideathatthingsbecame
fossilized?”SteveSwallowreplied:“l think that's anunfortunateaspeciof TheRealBooKs rise
to prominence.Theseparticular400 tuneswere canonizedat the expensepbviously, of what
they left out, andthey left out plenty. But I'm not complainingtoo loudly, becausdo a large
extentl think they were accuratelyreflecting what collegejazz peoplewere listening to at that
time, and were skimming the cream of that repertoire.”

Pat Metheny expandedon this thought: “It was the first book that also reflectedthe more
ecumenicalnature of jazz and the jazz world of that time, and in this senseit is also an
interestingtime capsule.This was a fertile period where suddenlythere were many young
musicianswho felt very comfortablewith avastarrayof harmonicvocabulariegfrom standards
to JoeHendersorand beyond)and were at homewith modernrhythmic stylesaswell aseven
thingsthat lookedto the rock musicof the time assourcesof material.In this sense] feel The
RealBookhashadanenormousmpact.lt hascertainlycauseda few generation®f playersnow
to haveto developskills that wererareat that time—only the very bestplayersof thaterawould
be ableto go pretty muchfrom startto finish in thatbookandbe ableto generallydealwith the
intrinsic musicalrequirementshat sucha book would demand Nowadaysit is pretty common;
and in fact, sort of required.”

TheRealBookwasanimmenseundergrounduccessToday,despitethe subsequerdippearance
of numeroudegitimate,authorized copyrightedrivals, this bootlegjazz fake book continuesto
be usedextensivelythroughoutthe world, becausets combinationof tasteful repertoryand
idiomatic representatiomemainsunmatchedlt is a story of happenstancegf a casualstudent
effort transformingtself into a creativeactof immensesignificance andsurvivingonly because,
by this time, in the mid-1970s,bootleg fake books were flying beneaththe radar, as far as
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Example 4: A page from The Real Book. Not coincidentally, given the copyright issues
at play, this selection is one of only two tunes in The Real Book which currently reside in
the public domain—the traditional Swedish folk song Ack Varmeland du skéna, recorded
under its original title by Stan Getz with a Swedish trio in Stockholm in March 1951 and
popularized in America jazz circles as Dear Old Stockholm on a recording made by the
Miles Davis All Stars in May 1952.



Federakriminal prosecutiorwasconcernedMethenysaid:“It still is kind of unbelievabldo me
whenl seeit almost30 yearslater now, on bandstandérom Kiev to Bali, knowingit's history
like | do. Believe me, no one involved would have everimaginedit.” How many other such
creativeactions has the Copyright Act intimidated and suppressedin realmsthat are flying
within radarcoverageAnd herewe are,in 2003,with shadycharacterstill deliveringTheReal
Bookto musicstoresfrom car trunks,andjust abouteveryaspiringjazz musicianstill lining up
to buy a copy underthe counter.Will the musicindustryeverunlearnits reactionarypatternsof
behavior? | doubt it.

© Copyright 2003 Barry Kernfeld

A copyright notice is more than a small dilemma for me. | am well aware of the irony of my situation.
Having gradually come around to a point of view where | have developed considerable contempt for the
concept of copyright in general, do | then turn around and hypocritically claim copyright for my own
work? Perhaps I'm naive, but | can't really imagine anyone (a) making money from this paper, or (b)
plagiarizing what amounts to nothing more than a 2,000 word abstract of a 120,000 word book. If a
reader cares to copy this paper to further a debate on copyright, or for some artistic purpose, it would
certainly be nice to ask my permission, but I'd rather this paper be useful to other people than be limited
in use by copyright.



