
FBI file,  Cleveland office, May 12, 1964: 
“It is his belief that practically every professional musician in the country owns at least one
of these fake music books as they constitute probably the single most useful document
available to the professional musician. They are a ready reference to the melodies of
almost every song which might conceivably be requested of a musician to play.”
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The pre-conferenceannouncementindicatesthat many of you are hereas stakeholdersin the
interplay betweencopyright and the networkedcomputer.I am hereas a representativeof a
muchmoreobscuresetof stakeholders,in the interplaybetweencopyrightandthebootlegfake
book.Beforerunningthrougha surveyof the history of fake books,I shouldmentionthat this
subjecthasa deeplyautobiographicalcomponent,insofar as I have,over the courseof many
years, turned from somewhatof a hack into a fairly respectablelocal professional jazz
saxophonist,very muchon the strengthof what I havelearnedfrom illegal fake books.In this
regard, copyright has been nothing but an obstacle to personal growth and artistic achievement.

I’d like to give a quick soup-to-nutstour throughthesecondhalf of a book in progressentitled
Pop SongPiracy: BootlegSongSheets,FakeBooks,and America’sFirst Criminal Copyright
Trials. The first half of my book might be called “Napster in the 1930s.” It resurrectsthe
forgottenstory of bootlegsongsheets(initially, newspaper-sizedsheetsof pop-songlyrics, and
then,from the mid-1930s,song-lyricmagazines).The bootlegsheets,which emergedin 1929,
elicited a hystericalresponsefrom the music industry, which fought vigorously againstthese
productsfor roughly a decade,usingevery legal ploy available,beforediscovering,extremely
reluctantlyand somewhatinadvertently,that assimilationwas a much more successfulpolicy
thanprohibition.Thesimpleandobvioushistoricallessonto bedrawnfrom this story,is thatthe
essentialnatureof theAmericanmusicindustryis to defenddeeplyentrenchedinterests,without
regardfor change,andin its current-dayreactionsto NapsterandKazaa,the industryis re-living
an expected and already well-established mode of behavior.

The secondhalf of my book-in-progressuncoversthe history of fake books—anthologiesof
notatedpop songs,andlater,of jazz tunes,andstill later,of musicfrom othergenres,including
bluegrassfake books,fake booksof Broadwayshowtunes,andTheUltimate ChristmasFake
Book.This portion of the pop-songpiracy story might be called “A Prehistoryof Sampling,”
becauseof strongparallelsto thatcurrent-dayactivity, aspracticedby hip-hopartistsandothers.
Unlike songsheetsof the 1930s,which did for printedmusicwhat internetsong-sharingwould
laterdo for recordedmusic,pioneeringa newformat for disseminatingpopsongsto thegeneral
public, fake books beganas sampling later would, as a specializedmethodologyassociated

* http://www.personal.psu.edu/bdk4/     Email: bdk4@psu.edu 



specifically with professionalmusicians,and spreadout into a broaderarenaonly someyears
later. In our day, hip-hop composershave sampledfragmentsof recordedjazz and pop, and
transformedthesefragmentsinto dancegrooves.A half-centuryago, musiciansbeganto use
fake-booksas visual aids in the courseof applying African-American-derivedimprovisatory
methodsto notatedcompositions,namelythe corpusof mainstreamAmericanpopularsong.In
effect, if I may use the modernconcept“sampling” in an anachronisticmanner,fake books
sampled sheet music.

In May 1942GeorgeGoodwin,a radio stationdirector,sentout the first monthly issueof 100
Tune-Dexcards.This was the era of 3- by 5-inch cardsin American libraries, and Goodwin
soughtto createananalogouscardcataloguefor themusicindustry.As you canseein example
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Example 1:  The front and back of a Tune-Dex card for “After You’ve Gone,” a song
which resides in the public domain, its copyright having finally expired in the 1990s.



1, thefront of eachcardgavethemostfamiliar phrasesof a pop-songmelody,with lyrics below
themelody,andchordsymbols--shorthandguidesto pianoandguitaraccompaniment--abovethe
melody.Thebackof eachcardidentified thecopyrightholderandtheperformingrightsagency
controlling the song’s licensing,and it gave referencesto piano and vocal sheetmusic, and
perhaps also to orchestrations for dance bands or vocal groups. 
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Example 2:  Tune-Dex advertisements aimed at musicians:
“Which of these Worries are Yours?”, Metronome, lviii (October 1942), p.23.
“How Many Jobs Have You Lost Because You’re Not Up On Your Tunes?”,

Down Beat, ix (November 1, 1942), p.8.



The Tune-Dex was a huge and immediate success,adoptedindustry-wide, in film, radio,
recording,and advertising,for the day-to-dayroutine of operationsinvolving programmingor
licensing.It ran to 25,000cardsand endedin 1963 only becauseill-health forced Goodwin’s
retirement. He died in 1965.

As an adjunct to his principal promotional campaign,Goodwin promotedthe Tune-Dex to
professionalentertainersin the emergingfield of cocktail music.The advertisement“Which of
theseWorriesareYours,” example2, appealedto a feelingof musicalinadequacy.If a customer
hada request,andthe musiciandidn’t know, or couldn’t remembera song,theTune-Dexcould
cometo therescue.It was,in effect,a twist on theold cliché,“If you huma few bars,I canfake
it.” Instead, with a Tune-Dex card at hand, “If I read a few bars, I can fake it.”

But Goodwinwaswrongaboutthe utility of his design.A cardcataloguewasa handything to
havesitting in a radiostudioor an adagencyoffice, but no-onein his right mind would bring a
card catalogueto a cocktail lounge. And having a couple thousandloose index cards was
probablyevenmoreunwieldyanddisastrousthansortingthroughcountlessloosefull-size pages
of promotionalcopiesof sheetmusicor orchestrations(the “pros” and“orks” in Goodwin’sad).
What musiciansneededwas a bound collection of Tune-Dex cards organizedby title, by
songwriter, or by dance category. A fake book.

The music publishing industry refused to authorize such a book, assertingthat it would
underminesheetmusicsales.Gangsterssteppedinto the gap,filling a newnichein our musical
economy.Thefirst bootlegfakebooks,photostatcollectionsof Tune-Dexcards,werepublished
in 1949.A Down Beat magazinearticle from 1951,example3, refersto an FBI investigation
which eventuallyran throughthe 1960sand led to two full-blown trials for criminal copyright
infringementin FederalDistrict Court in Manhattan.In both instances,the defendantswere
foundguilty, but theyreceivedno jail sentences,andtheminimumfinesallowedby law. At the
latter trial, JudgeJ. Weinfeld had this to say: “Assuming,as the defendantsallege,that ‘fake
books’ havebeenacceptedby the music industrywithout opposition,we havenot yet reached
the point, at leastin this court’s view, wherean industrycustomandpracticeservesto repeal
criminal laws.” This declarationsoundedforceful andrighteous—thelaw prevails—butit turned
out to be hot air, really. JudgeWeinfeld waswrong andhad it backwards:in any meaningful,
longstanding,widespreadsense,customand practiceheld sway over the law. The law had
attemptedto expressa prohibition, but that prohibition had been repeatedlyignored, and
hereafterit would bepermanentlyignored.To my knowledge,therehavebeenno further federal
trials surroundingbootleg fake books. Thesebooks are still disapproved,and availableonly
surreptitiously,but by the late 1960ssheetmusic was becomingan antiquarianitem, andany
allegationthatbootlegfake-booksaleswerecuttinginto legitimatesheet-musicsaleswould have
to be temperedby the fact that both domainswere insignificant in the contextof the emerging
arenas of record and movie piracy.

In themid-1970s,themusicindustrybeganto put out legitimate,copyrightedcollectionsof pop-
song fake books. Almost immediately, bootleg pop-songfake books faded away. What a
surprise.Prohibitionfailed. Assimilationworked.But no soonerdid themusicindustrylearnits
lesson,afteraquarter-centuryof wrong-headednessin therealmof popsong,thanthewholeball
game shifted to another field and started up all over again, in the realm of jazz.

4



5

Example 3:  One of several entertainment trade-paper reports on fake-book bootlegging
in the early 1950s. Reproduced by permission of Down Beat magazine.



During the academicyear1974 - 75, two studentsat the BerkleeCollegeof Music in Boston
createda bootleg fake book called The Real Book, becauseit endeavoredto notate what
professionaljazz musicianswould really play, in contrastto the simplified versionstypically
givenout on sheetmusicandreproducedin earliergenerationsof fakebooks.Example4 shows
a samplepagefrom this fakebook.SteveSwallow,a professionalbassistteachingat Berkleeat
that time, reportedthat the students’intention was “to make a book that containeda hipper
repertoire, more contemporary repertoire. They thought about what would be involved in doing it
legally, paying royalties,and couldn’t seethe possibility of settingup a mechanismfor doing
that. They didn’t have the time, nor did they haveany moneyto invest.” One of the book’s
creatorswasa studentof guitaristPatMetheny.Methenyhadthis to say:“Honestly,at the time,
neitherI norprobablyanyoneelseconsideredthatTheRealBookwould everhavemuchof a life
beyondthe few interestedpartieswho werearoundthe scene.No oneknew that it would ever
become an almost biblical reference work to young musicians.”

Swallow describedthe book’s impact at its inception:“In order to walk to the roomswhereI
taughtmy ensemblesin Berklee,I hadto run the gamutof dozensof rehearsalrooms,down a
corridor.On eithersideof this corridor I would heartwentyor thirty guysplayingstandardsand
a monthafter TheRealBookwaspublished,all of a suddenI washearingthe right changesto
tunesthat had beenbutchered.It usedto be a hilarious journey down the corridor, to hearthe
flagrantharmonicviolationsjust spewingout of theserooms.It’s not to saythat all of a sudden
everything sounded great and it was Bill Evans at every turn, but there was a huge
improvement.”I asked:“How do you think thatthatweighedagainstthe ideathat thingsbecame
fossilized?”SteveSwallowreplied:“I think that’sanunfortunateaspectof TheRealBook’s rise
to prominence.Theseparticular400 tuneswere canonizedat the expense,obviously,of what
they left out, and they left out plenty. But I’m not complainingtoo loudly, becauseto a large
extentI think they wereaccuratelyreflectingwhat collegejazz peoplewere listening to at that
time, and were skimming the cream of that repertoire.”

Pat Metheny expandedon this thought: “ It was the first book that also reflected the more
ecumenicalnature of jazz and the jazz world of that time, and in this senseit is also an
interestingtime capsule.This was a fertile period where suddenlythere were many young
musicianswho felt very comfortablewith a vastarrayof harmonicvocabularies(from standards
to JoeHendersonandbeyond)andwereat homewith modernrhythmic stylesaswell aseven
thingsthat lookedto the rock musicof the time assourcesof material.In this sense,I feel The
RealBookhashadanenormousimpact.It hascertainlycauseda few generationsof playersnow
to haveto developskills thatwererareat that time—onlythevery bestplayersof thaterawould
beableto go prettymuchfrom startto finish in thatbookandbeableto generallydealwith the
intrinsic musicalrequirementsthatsucha bookwould demand.Nowadays,it is pretty common;
and in fact, sort of required.”

TheRealBookwasanimmenseundergroundsuccess.Today,despitethesubsequentappearance
of numerouslegitimate,authorized,copyrightedrivals, this bootlegjazz fake book continuesto
be usedextensivelythroughoutthe world, becauseits combinationof tasteful repertoryand
idiomatic representationremainsunmatched.It is a story of happenstance,of a casualstudent
effort transformingitself into acreativeactof immensesignificance,andsurvivingonly because,
by this time, in the mid-1970s,bootleg fake books were flying beneaththe radar,as far as

6



7

Example 4:  A page from The Real Book. Not coincidentally, given the copyright issues
at play, this selection is one of only two tunes in The Real Book which currently reside in
the public domain—the traditional Swedish folk song Ack Värmeland du sköna, recorded
under its original title by Stan Getz with a Swedish trio in Stockholm in March 1951 and
popularized in America jazz circles as Dear Old Stockholm on a recording made by the
Miles Davis All Stars in May 1952.



Federalcriminalprosecutionwasconcerned.Methenysaid:“It still is kind of unbelievableto me
whenI seeit almost30 yearslater now, on bandstandsfrom Kiev to Bali, knowing it’s history
like I do. Believe me, no one involved would haveever imaginedit.” How many other such
creativeactionshas the Copyright Act intimidated and suppressed,in realmsthat are flying
within radarcoverage?And herewe are,in 2003,with shadycharactersstill deliveringTheReal
Bookto musicstoresfrom car trunks,andjust abouteveryaspiringjazz musicianstill lining up
to buy a copyunderthe counter.Will the musicindustryeverunlearnits reactionarypatternsof
behavior? I doubt it.

© Copyright 2003 Barry Kernfeld
A copyright notice is more than a small dilemma for me. I am well aware of the irony of my situation.
Having gradually come around to a point of view where I have developed considerable contempt for the
concept of copyright in general, do I then turn around and hypocritically claim copyright for my own
work? Perhaps I'm naive, but I can't really imagine anyone (a) making money from this paper, or (b)
plagiarizing what amounts to nothing more than a 2,000 word abstract of a 120,000 word book. If a
reader cares to copy this paper to further a debate on copyright, or for some artistic purpose, it would
certainly be nice to ask my permission, but I'd rather this paper be useful to other people than be limited
in use by copyright.
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